THE 


INCOME TAX REPORTS 

A JOUBNALi OF THIii LAW OF INCOME TAX 

WITH 

BEPOBTS OF 

INDIAN AND SELECT ENGLISH CASES, 


EDITOB 

A. N. AIYAR, B. A., B, L*; 

Advocate, Htgli Court of Judicature, 


KEPOBTEBS : 

privy Council: K. J. Riistom]i, Bar-at-Law, London. 
Allahabad: S, C. Djis, M.A,, TjTi.B., AdvootiLo, Higli Court. 
Calcutta : A. C. Ghatterjee, m.a., b.l., Advocate, High Court, 
Lahore : A. R. Khosla, u.a,, le.b., Advocate, Higli (’ourt. 
Madras: V, V. (Jhovvdary, m.a., b.l., ll.d. (Loud.), Bar-at-Law. 
Nagpur: N. T. Mangalraurti, B.A., ll.b,, Pleader. 

Patna : A. C. Ray, Advocate, High Court. 

Rangoon : M, A, Rauf, B.A., B.o.Ti,, (Dub,), Bar-at-Law. 


VOLUME II 
1934 


Madbas : 

COMPANY LAW INSTITUTE OF INDIA, 

29 , Bboadway, 




INCOME TAX REPORTS. 

Vol. II. 

1934. 

INDEX TO NOTES AND COMMENTS. 


pa(;e 

Accounts 

failure to maintain stock register, 


eHect of ... 41 

mercantile system, eliect of ... 63 
Additional evidence, Assistant Commis- 
sioner’s power to take ... 12 

Agricultural income— rents received by 
mortgagee for interest ... 74 

Amending Act ... 49 

H.S.Gour’sBill ... 50 

Anomalous situation ... 37 

Annuities, assessment of ... 39 

Bad debt, debt due from limited Co ... 45 
,, right to reagitate decisions ... 48 
„ time barred debts ... 3 

Benami transactions, profits of ... 30 

Best judgment assessment : 

appeals from ... 33 

IS not penal assessment, must be 
judicial ... 22 

„ nature of, Nagpur view ... 37 

„ reference in ... 21 

Bangalore, C. & M. Station, assessment 
of residents of ... 74 

Business — right to set olt loss m dis- 
continued business ... 74 

Capital receipt and income . 

,, suras received for imparting 

secret knowledge ... 13 

,, loss and loss in business ... 20 

„ loss through dacoity ... 46 

Casual and non-recurnng receipt ... 5 

„ profits from sale of property ... 42 

„ and income distinguished ... 69 


Company— See English companies, 
depreciation, bad debt 
Company in liquidation, assessment of 9 
„ right to set ofi loss on dis- 
continued business ... 74 

Construction of Statutes— Reports of 
Commissioners 79 

Contingent assessments ... 77 

Co-operative Societies, assessment of ... 23 
Dacoity, loss through ... 46 

Depreciation allowance, on transfer of 
business ... 33 

Earning year. Assessment year and 
Corrective year ... 11 

English companies : Relief in Respect 
of Indian Income Tax 2, 56 

„ Amendment of Sec. 49 49 


I PACK 

I False statement in return filed before 
j notice ... 59 

Finality of orders of assessment m 

previous years ... 31 

! of order relating to bad debt ... 48 

, Foreign branches . 

,, account books, failure to produce 78 
,, remitlauces from, assessability ... 78 

Fundamental notion underlying Indian 
income tax ... 1 

General principles— income of previous 
1 year is not a measure but the actual 

1 income taxed ... 1 

I H. S Gour’s Amendment Bill ... 50 

I House allowances, English and Indian 
! Law ... 15 

Impartible Estates, assessment of 25, 26 
I Income and allocation of revenue before 
it becomes income ... 10 

‘Income Tax’ m general ... 16 

Insurance Companies : 

„ assessment of profits paid to 
participating policy holders ... 8 

Interest, assessment of 11, 63, 77 

,, mercantile system, effect of ... 63 
Jain families, assessment of ... 68 

Joint Hindu family . 

division of business, succession ... 8 

Jains ... 68 

partition, what amounts to 11, 67, 74 
single male and widows ... 68 

Lease — assessment of building erected 
by lessee ... 28 

Limitation . 

for reassessment ... 4 

for assessment ... 7 

for reference, service of notice of 
I order ... 80 

' Liquidator’s remuneration and income 
tax ... 43 

Madras High Court . 

Income Tax Sessions ... 73 

Mercantile system of accounting and 
assessment of unrealised interest ... 63 

Money lending business . 

See Interest, Property, Succession, 
i Dacoity, Partnership, Joint Hindu 

I Family, Penalty 

: Mortgage, rent received by mortgagee 73 
’ Notices, service on agent, sufficiency of 72 



11 


INDEX TO NOTES AND COMMENTS 


[1934 


PAGE 

Partition of Hindu undivided 

family 11, 67, 74 

Partnership : 

interest paid to outgoing partner by 
surviving partner, whether de- 
ductible ... 40 

assessment of profits paid to retiring 
partner ... 57 

solvent partner’s right to set off 
entire loss in partnership against 
other income ... 61 

partner’s salaries, deduction of ... 70 
Penalty, maximum amount of ... 20 

Pooling associations, assessment of ... 55 
Privilege of documents produced before 
income tax authorities ... 55 

Priority of income tax debts ... 6 

Privy Council ; 

appeal to, from order refusing to 
require Commissioner to state 
case ... 60 

Property, purchase and sale of, income 

from 24, 42 

,, purchase of by money lender, 

assessment of profits ... 65 
Re-assessraent proceedings (S. 34) limi- 
tation for taking proceedings ... 4 


PAGE 

Reference : 

„ best judgment assessment cases ... 21 

„ costs — deposit forms part of ... 5 

„ deposit, made by assessee, nature 
of ... 5 

„ limitation for applying, service of 

order ... 80 

from review proceedings ... 14 

„ Act XVIII of 1933, whether re- 
trospective ... 54 

„ on questions not raised before 

Commissioner ... 29 

„ suo moto after disposal of case ... 14 

Revision, by Commissioner, time limit 32 
Set off — of loss in discontinued business 74 
„ of ex partner’s share of loss ... 61 

Succession to business, what constitutes 8 
„ to joint family business ... 8 

„ Judicial Committee on assessment 

of successors ... 59 

Supertax, demand for, must be simul- 
taneous with demand for income tax 33 
Time barred debts, whether bad debts 3 
Trustees, Judicial Committee on assess- 
ment of ... 19 

Usufructuary mortgagee — Rents receiv* 
ed by. towards interest ... 73 



Income Tax Reports. 

Vol. 11. 

1934. 


TABLE OF CASES REP0R1ED. 

[Frtvy Council and House of Lords Gases are Fnnted in Italics]^ 


A 

I'AGE 

Ahmed Dm Alla Ditta v. Commissioner of Income Tax, Punjab 

Lab. ... 369 

Amar Singh v. Commissioner of Income Tax, Punjab Lab. ... 445 

Assam 'Railways and Trading Co, v. Commissioners of Inland 

Revenue H. L. ... 467 

Assam Eailways and Trading Go. v. Inland Revenue Commis- 
sioners C. A. ... 9 

B 

Bansidar Podda v. Commissioner of Income Tax, Bihar and 
Orissa Pat, ... 20 

Behari Lai Chatterji v. Commissioner of Income Tax,U.P. All. 377 

Beni Feikai Mining Co., In re Ch. D. ... 309 

Bharat Insurance Go, Ltd, v. Commissioner of Income Tax, 

Punjab P. C. ... 63 

Biradhmal Lodha v. Commissioner of Income Tax All. ... 164 

Burn and Go., In the matter of Cal. ... 30 

C 

Chettiar Firm, A.A.R. v. Commissioner of Income Tax, Burma 

Bang, ... 386 

Chettiar Firm, K.M.O, v. Commissioner of Income Tax, Burma 

Bang. ... 159 

Commissioner of Income Tax, Bibai and Orissa v, Gopal Sbaran 

Narain Singh Pat, ... 264 

Commissioner of Income Tax, Bihar and Orissa v. Manager of 

Katras Encumbered Estate Pat. ... 100 

Commissioner of Income Tax, Bihar and Orissa v. Sir Kamesh- 

war Singh (Maharaja of Darbhanga) Pat. ... 107 



n TABLE OF CASES BBPOBTED [1934 

l^AGE 

Comiuissioner of Income Tax, Bombay v. Bulcband Keshavdas 

Sind ... 197 

Commissioner of Income Tax, Buima v. Bengalee Urban Co- 

0[jenAtive Credit Society, Ltd. Bang. ... 121 

Commissioner of Income Tax, Burma v. G,P.L.E, Chettiar Firm 

Bang. ... 201 

Commissioner of Income Tax, Burma v. B. Johnstone Bang. ... 390 

Commissioner of Income Tax, Burma v. K.A.B.K. Firm Bang. ... 183 

Commissioner of Income Tax, Burma v. J. I, Milne Bang. ... 25 

Commissionet of Income Tax Burma v. N. N, Firm Bang. ... 86 

Commissioner of Income Tax, Burma v. P.L.S.M. Concern, 

Minhla Bang. ... 417 

Commissioner of Income Tax, Burma v. Thaver Brothers Bang. 230 
Commissioner of Income Tax, C.P. v. Baxiram BodinalNag, ... 4‘lS 
Commissioner of Income Tax, Central and United Provinces v. 

Laxminanun Badndas Agarwal Nag, ... 246 

Commissioner of Income Tax, Madras v. Rm. Ar. Rm. Arunacha- 

lara Chettiar & Son Mad. ... 401 

Commissioner of Income Tax, Madras v. Chengalvaroya Mudaliar 

Mad. ... 395 

Commissioner of Income Tax, Madras v. Karuppaswami Moop- 

panar Mad. ... 284 

Commissioner of Income Tax, Madras v. Madhwa Siddhantha 

Onnahmi Nidhi Ltd. Mad. ... 427 

Commissioner of Income Tax, Madras v. The Madras Cricket 

Club Mad. ... 209 

Commissioner of Income Tax, Madras v. P.B.A.L.M. Mufchu- 

karuppan Chettiar Mad. ... 406 

Commissioner of Income Tax, Madras v. Narayana Gajapati 

Ba]u Bahadur Garu Mad. 288 

Commissioner of Income Tax, United Provinces v. Official Liqui- 
dator of the Agra Spinning and Weaving Mills Co. Ltd. All. 79 
Gomvh%^& loner of Income Tax, United Provinces v. Tehri Garh- 

wal State P. C. ... 1 

Corry V. Robinson ; Robinson v. Corry K.B.D. ... 88 

Currimbhoy Ibrahim Baronetcy Trust v. Commissioner of In- 

come Tax, Bombay P. C. ... 148 

D 

Dinsfiaw, F. E. v. Commissioner of Income Tax, Bombay 1\ C. ... 319 

Diwan Chand v. Commissioner of Income Tax, Punjab Lab. ... 382 


G 


Gadodia and Co., L. N,, hi re 


Lab. , , , 8*22 



1984] 


TAP.LB OF CASES BEPORTED 


iii 

PAGE 

Guimukh Eai v. Secrecary of State for India in Council AIL ... 412 

H 

Haji Ali Jan. v. Commissioner of Income Tax, Punjab Lah, ... 452 

Han Chand v. Emperor Lah. ... 336 

Har Kishen Das, Lala v. Commissioner of Income Tax, Punjab 

Lah. ... 484 

Heastie v. Yeitch & Co. C.A. ... 456 

J 

Jewan Shah Maya Shah v. Commissioner of Income-tax, Punjab 

Lah. ... 343 

Jot Earn Sher Singh v. Commifisioner of Income Tax, United 

Provinces Ail. ... 129 

K 

Kangra Valley Estate Co., Ltd., In re Lah. ... 199 

Khemchand Eamdas v. Commissioner of Income-tax, Bombay 

Sind, ... 216 


L 

Lahore Ice Factories Association v. Commissioner of Income 

Tax, Punjab Lah. ... 362 

Lai Mohammad Sardar Mohammad v. Commissioner of Income 

Tax, Punjab Lah. ... 358 

Lambe v. Inland Eevenue Commissioners K.B.D. ... 494 

M 

Maharajadhiraj of Darhhanga v. Comwissi()7ier of hicome Tax, 

Bihar a?id Orissa P.G. ... 345 

Maharaj Kumar of Vizianagaram, In re All. ... 186 

N 

Nanneh Mai Janki Das v. Commissioner of Income Tax, Lah. ... 333 

Narayan Atmaram Patkar v. Commissioner of Income Tax, 

Bombay Bom. ... 486 

Nathu Sao v. Commissioner of Income Tax, C.P. and Berar 

Nag. ... 468 

Nawal Kishore Kharaiti Lai v. Commissioner of Income Tax, 

i’unjab Lah. ... 350 

Neki Devi v. Commissioner of Income Tax, Punjab Lah, ... 365 

P 

Pioneer Sports Ltd., Sialkot v. Commissioner of Income Tax, 

Punjab and N.W.F.P. Lah. ... 305 



IV 


TABLT? OF CASES BEPOETED 


R 

Baja Singh Obeia v„ Commibsioner of Income Tax, Punjab 

Laho ... 

Uajendranath Miikerjee, Sir v. Coinmissioner of Income Tax, 
Bengal P.O. 

Rhodesia Railways Ltd. v. Resident Commissioner of Bechuana^ 
land Protectorate P.C. 

Bochi Ram Kabtar v. Commissioner of Income Tax, Punjab 

Xj ah . ... 

Bulia Mal-Baunak Bam v. Commissioner of Income Tax, Punjab 

Lah. 

S 

Saligram Bamlal v. Commissioner of Income Tax, Punjab 

Lah. ... 

Sayad Ashgar Ah Shah v. Achru Mai Lah. 

Seth Ganga Sagar, In re All. ... 

Shama Bao v. Motiram Nag, 

Sheik Ata-Ur-Bahman v. Commissioner of Income Tax, Punjab 

Lah. ... 

Sher Singh Nathu Bam v. Commissioner of Income Tax, Punjab 

Lah. ... 

Sonaram Nihalchand v. Commissioner of Income Tax, Punjab 
and N.W.F.P. Lah. ... 

Soniram Bameshwar v, Mary Pinto Bang. ... 

Subrahmanyan Chettiar, S.B.M S. v. Commissioner of Income 
Tax, Madras Mad. ... 

T 

Tata Hydro-Electric Agency Ltd. v. Commissioner of Income 
Tax, Bombay Bom. ... 

W 

Williams V. Grundy K.B.D, ... 


[1934 

PAGE 


381 

71 

52 

442 

829 


448 

384 

165 

436 


339 


479 

489 

58 


295 


103 

236 



TABLE OF CASES CITED 


A 

PAGE 

Abdul Ban Choudhry v. Commispioner of Income-tax, Burma 

(1931) (9 Bang. 281 ; 183 LC. 81). followed 130, 248, 334 

Abdul Kadir Marakayar Co., In re (1926) (49 Mad. 725) not 

followed ... 103 

Abbey Earn Chunni Lai (1933) (1 I.T.E. 126), ref. lo ... 378 

Alagannan Chetty v. Commissioner of Income-tax, Madras (1928) 

(110 I.C. 629), ref. to ... 395 

Alianza Co., Ltd. v. Bell (1904) (2 K.B. 666) ; ref. to ... 121 

Alcock Ashdown & Co. v. Chief Revenue Autliority, Bombay 

(1923) (50 LA. 227) ; distinguished 103, 201 

Amabai v. Govind (1899) (23 Bom. 257) ref. to ... 464 

Amnt Waman Dalai v. Commissioner of Income-tax, C.P. and 

Berar (1933) (6 I.T.C. 801), followed ... 443 

Ananda v. Commissioner of Income-tax (1931) (I.L.R. 11 Pat. 

181) dissented from ... 130 

Anderson & Halstead, Ltd, v. Birrell (1931) (101 L.J.K.B. 219) ; 

distinguished ... 236 

Arunachalam Chettiyar v. Commissioner of Income-tax, Madras 

(1924) (47 Mad. 660) ; ref, to ... 407 

Assam Railways & Trading Co. v, CommissionerB of Inland 

Rev, (1934) (2 I.T.R. 9), affirmed ... 468 

Athlumney, In re (1898) (2 Q.B. 551) ref. to ... 389 

Attorney-General v. Avelme Aramayo & Co. (1925) (1 K B.862); 

ref. to ... 217 

Aurangabad Mills, Ltd., In re (1921) (64 l.G. 9 ; 45 Bom. 1286 ; 

A,I.E. 1921 Bom. 159), ref. to ... 418 

B 

Bachebi v. Makhanlal (1880) (8 All. 55) ref, to ... 484 

Baijnath Prasad Singh v, Tej Bali Singh (1921) (43) All. 228) 

ref. to 187, 288 

Balchand Keshavdas v. Commissioner of Income-tax, Bombay 

(1930) (128 I.C. 678) ; ref. to 197, 452 

Balgowrie Land Trust Ltd. v. Commissioners of Inland Revenue 

(1930) (14 Tax Cas. 684), ref. to ... 296 

Basdeo v. John Smidt (1899) (22 All. 55 ;) ref. to ... 378 

Behari Lai Mullick,lM re (1927) (I.L.R. 64 Cal. 630), ret. to ... 2 

Bejoy Singh Dudhuria v. Commissioner of Income-tax, Bengal 

(1933) (60 LA. 196), distinguished ... 101 

Bell V. National Provincial Bank of England (1904) (1 K.B. 

149), ref. to ... 86 

Bhagwan Smgh v. Mst. Kewal Kuar (1927) (8 Lah. 360), ref. to... 464 

Bhagwati Prasad, In re (1932) (54 Ail. 496); ref. to ... 217 



VI 


TABLE OF CASES OiTET) 


[1934 


FACIE 

Bissesswar Lai Bn] Lai v. Oommissioner of iDCome Tax^ 

Bengal (1930) (57 Cal. 1336) ref. to ... 332 

Board of Beveuuej Madras v. II M.A.B.M, AruaaclLalam Chct- 

tiar (1924) (47 Mad. 197) ; ref. Lo ... 29G 

Board of Eevenue v. Mvlapore Hmdii Peimanent Fund (1923) (47 

Mad. 1; A.I.E. (1923) Mad. (:84 ; 76 I.C. 833), (S.B.) ref. 122 

Boynton Llid., Iti re ; Hod'mann v. Boynton Ltd., (1910) (79 L.J. 

Oh. 247 ; (1910) 1 Ch. 519), reL to ... 309 

British Dye Stuff Corporation v. Cornmissioneis of Tn land Re- 
venue (1923) (129 L.T. 538 ; 3 A.T.C. 532), ref. to ... 265 

C 

Caledonian Railway Co. v. Banks (1881) (1 Tax Cas. 487), 

ref, to ... 201 

Carlisle and Silloth Golf Club v. Smith (1913) (3 E.B. 76) ref. to. 122 
Chadwick v. Peail Life Insurance Co. (1905) (2 K.B. 507 ; 74 
L.J.K.B. 671; 54 W,E. 78; 21 T.L.E. 456 ; 93 L.T. 25) 
ref to ... 265 

Chaman Singh v. Public Prosecutor, Etawa (1925) (4 Pat. 24), 
ref. to ... 217 

Chandra Sen v. Commissioner of Income Tax. U.P. (1928) 
(I.L.E. 50 All. 289; A.LE. 1928 All. 283 ; 108 I.C. 234)', 
ref, to ... 248 

Chettiyar Firm, A.K.A.C.T.V. v. Commissioner of Income Tax 

(1928) 6 Rang. 492, ref, to ... 201 

Chefctiar Firm C.E.M.A. v. Aung Ban Zaya Rice Mill Co-, Ltd, 

(First Appeal No, 73 of 1928, ref, to ... 58 

Chettiar Firm, E.M. v. Commissioner of Income Tax, Burma 

(1930) (8 Rang. 435) ref, to 202, 413 

Chettiar Firm, K.M.O. v. Commissioner of Income Tax, Burma 

(1934) (12 Rang. 268 ; 1934 I.T.R. 159) ref. to ... 387 

Chettiar Firm, P.K.N.P.R. v. Commissioner of Income Tax, 

Burma (1930) (82 Rang. 203) ; ref. to 249, 334 

Chettiyar Firm, S.P.K.A.A.M. v. Commissioner of Income Tax 

(1930) (7 Rang. 669), ref. to 249, 334 

Chettiyar Firm, Y.E.A. v. Commissioner of Income Tax, Burma 

(1930) (7 Rang. 581), followed ... 103 

Chhofcey Lai, In re (1931) (137 I.O. 77), ref, to ... 378 

Chotey Lai v. Chunno Lai (1878) L.R. 6 I. A. 15) ref. to ... 464 

City of London Contract Corporation v. Styles (1887) (2 Tax 

Cas, 239 ; 4 S.L.P. 51) : ref. to ... 395 

Colonial Sugar Refining Co. v. Irving (1905) (1906 A.C, 369) 

ref. to ... 339 

Colquhoun v. Brooks (1889) (59 L.J.Q.B. 53) ref. to ... 89 

Coltness Iron Co. v. Black (1881) (6 A.C. 315; 61 L.J.Q.B. 

626) ref. to 64, 122 

Commissioner of Income Tax, Bengal v. Shaw Wallace & Co. 
(1932) (69 Gal. 1343 ; A.LR. (1932) P C. 138 ; 59 LA. 206; 

136 LO. 742) ref. to 122, 265, 391 



TAl-Ji.1!: OK C-ASKS CiTJ^A) 


Vll 


1931] 


PAGE 

Gommissionciut' Incouie Tax, Bomba> v. NiiUoLijil Mutual Life 
Association of Australasia (1931) (55 Bom. 637) ref. to 

122, 202, 217 

Commissioner of Income Tax, Boiiib:sv v. Sir Purusbottamdas 

Thakurdas (1925) (87 l.G. 706) ref.' to ... 296 

Commissioner of IncoiiiG Tax, Boiiibav v. Smd Light liailway 
Go., Ltd., (1932) (27 S.L.R. 47 ; 138 l.G. 673 ; A.I.R. 1932 
Smd 189), ref. to ... 218 

Commissioner of Income Tax . Burma V. A.A.R. Chettiar Firm 

(1933) (1933 I.T.R. 285 ; I,L.K. li Rang. 75) ; ref. to 160, 387 
Gommissioner of Income Tax, Bniina v. A.K.R.P.L.A. Chettiar 
Firm (1931) (I.L.R. 9 Rang. *^5; A.l.R. 1931 Rang. 98 ; 132 
l.G. 718) ref. to ... 248 

Commissioner of Income Tax, v. A.R.A.N. Chettiyar Firm (1928) 

(6 Rang. 21 ; 110 LG. 29), foil. 248, 358 

Commissioner of Income Tax, Ihiniia v. Bombay Burma Trading 

Corporation (1983) 11 Rang. 172; 1933 I.T.R. 152), ref. to... 391 

Commissioner of Income Tax, Burma v. C-T.L E. Cbettiyar Con- 
cern (1934) (12 Rang. 322 ; 1934 I.T.R, 201) ref. to ... 365 

Commissioner of Income Tax v. E. M. Cheitiyar Firm (1930) 
(I.L.R. 7 Rang. 635 ; A.l.R. 1930 Rang. 4; 122 l.C, 898) ref. 
to ... 248 

Commissioner of Income Tax v. P.K.N.P.R. Cheiiiyar Firm 
(1930) (I.L.R. 8 Rang. 209 ; 125 I.C. 344 ; A.l.R. 1930 
Rang, 78), ref. to 202, 248 

Commissioner of Income Tax, Burma v. U.M.P. Cbettiyar Firm 
(1928) I.L.R. 7 Rang. 26 ; A.l.R 1928 Rang. 38 ; 117 I.C. 

664), ref. to ... 248 

Commissioner of Income Tax, Madras v. Abdul Kadir Marakayar 

&Co. (1928) (108 I.C. 78; A.l.R. 1928 Mad. 257), ref. to ... 218 

Commissioner of Income Tax, Madras v. Ahmedabad New Cotton 
Mills Co., Ltd. (1930) (54 Bom. 312 ; A.l.R. 1930 P.C. 66 ; 

121 I.C. 643; 57 r.A. 21) ... 418 

Commissioner of Income Tax, Madias v. Chengalxaraya Chetty 

(1925) (91 I.C. 137 ; 48 Mad. 836) ... 418 

Commissioner of Income Tax, Madras v. Madura Hindu Perma- 
nent Fund Ltd. (1933) I.L.R. 56 Mad. 415 ; 1933 I.TR. 46), 
distinguished ... 428 

Commissioner of Income Tax, Madras v. Perianna Pillai (1930) 

(58 M.L.J. 10) ref. to 248, 439 

Commissi onerof Income Tax, Madras v. Biddha Gowder & Bone 

(55 Mad. 518) followed ... 407 

Commissioner of Income Tax, Madras v, Bubramanyan Chettiar 

(1927) (50 Mad. 765 ; A.l.R. 1927 Mad. 841 ; 104 LC. 56) 369, 418 
Commissioner of Income Tax, O.P. & Berar v. Sir S. M. Chitua- 
vis (1932) (28 N.L.R. 205, 1932 Comp, Gas. 464), ref. to 

20, 829, 418 

Commissioner of Income Tax v, Laxminarain Badridas (1934) 

(1934 LT.E. 246 ; 6 I.T.C. 301) ; ref. to ... 334 



Viu 


TABLE OE OASES OITEB 


11984 


PAGE 


Commissioner of Income-tax v. Maharajadhua] of Darbhanga 
(1933) (60 I.A. 146; 1933 I.T.E. 94 ; I.L.E, 12 Pat, 3ib ; 
A.I.E. 1933 P.C. 103) 202, 418 

Commissioner of Taxes v, Melbourne Trust, Ltd, (1914) (1914 
A.C. 1001 ; 84 L J.P.C. 21 ; 30 T.L.E. 685 ; 111 L.T. 1040), 


ref. to ... 419 

Gooyev v. Blackiston (1909) (6 Tax Gas. 847), ref. to ... 391 

Cordy V. Gordon v. (1925) (94 LJ.K.B. 670) ref. to ... 89 

Cowan V. Seymour (1920) (7 Tax Cas. 372) ref. to ... 391 


D 

Delhi Cloth and General Mills Co., Ltd. v. Commissioner of In- 
come Tax, Punjab (1927) (9 Lah. 284) ref. to 339, 412 

Diggines V. Forestal Land, Timber and Eailways Co. (1930) (142 

L.T 509) ref. to ... 89 

Duni Chand v. Commissioner of Income-tax, (1929) (I.L.E, 10 

Lah, 696) ref. to ... 130 

E 

Eastman Photographic Materials Co, v, Comptroller-General of 
Patents, Designs, and Trade Marks (1898) (67 L.J. Ch. 628), 
distinguished 

Edward Collins & Sons, Ltd. v. Commissioners of Inland Eevenue 
(1928) (12 Tax Cas, 382), ref. to 
Emperor v. Hoosenally & Co. (1920) 43 Mad. 498), ref. to 

F 

Fatima Begam v. Hansi (1887) (9 All, 244 ; 1887 A.W.N. 29), ref. 

to ... 248 

Feroze Shah v. Commissioner of Income Tax, Punjab (1933) 

(1933 I.T.E. 219 ; 14 Lah. 682), ref. to 369, 412 

Firm of Bulchand Keshavdas v. Commissioner of Income Tax 
(1930) (25 S.L.E. 182 ; 128 I.C. 678 ; A.I.E. 1930 Sind 301) 
ref. to ... 218 

Foley y. Fletcher (1859) (167 E.E. 678 ; 33 L.T.O.S. 11 ; (1869) 

3 H. & N. 769 ; 28 L.J. Ex. 100 ; 5 Jur. N. S. 342 ; 7 W.E. 

141), ref. to ... 266 

Fry y. Salisbury House Estate, Ltd. (1930) (15 Tax Cas. 266) 

ref. to ... 9 

G 

Ganesh Das v. Commissioner of Income Tax (1927) (I.L.E, 8 

Lah. 354 ; 100 I.C. 675 ; A.I.E. i927 Lah. 248 ref. to ... 218 

Gangadhara Eama Eao v. Eajah of Pittapore (1918) (41 Mad. 778), 

ref. to ... 187 

Gangasagar, hire (1931) I.L.E. 53 All. 451; 132 I.C. 329; 

A.I.E. 1931 All. 417) ref. to 

Ganpat Putaya y. Collector of Kanara (1876) (1 Bom. 7) ref. to... 


468 

419 

387 


218 

68 



1934] 


U'ABLE OF OASES CITED 


IX 


PAGE 

Gayanoda Bala Dassee v. Butto Kristo (1906) (33 Cal. 1040); 

ref. to ... 58 

Gokulchand Jagannath v. CommisBioner of Income-tax, Punjab 

(1926) (94 I.C. 128) foil. 329, 382, 462 

Gorham v. Exeter (Bishop) (1864) Moore’s Eep. of Case (1826 

Edn.) p. 462, reL to ... 467 

Greenwood v. Smidth & Co. (1922) (91 L.J.K.B. 349) ref. to ... 494 

Gresham Life Assurance Society Ltd. v. Bishop (1902) (3902 

A.C. 287) ref. to ' ... 419 

Gresham Life Assurance Society v. Styles (1892) (16 A.C. 309) : 

ref to 64, 122, 323 

Grey v. Tiley (1932) (17 Tax Cas. 4‘.4) ref. to ... 494 

Gulzari Lai v. Collector of Bareilly (1878) (1 All. 596) ref. to ... 58 

H 

Hall & Co., Ltd., J.P V. Commissioners of Inland Eevenue 

(1J28) (12 Tax Cas. 382) ref. to ... 419 

Haridas Premji v. Commissioner of Income-tax, Bengal (1932) 

AJ.E. 1932 Cal. 409 ; ref. to ... 452 

Harmukhrai Dulichand v. Commissioner of Income-tax, Bengal 

(1928) (A.LE, 1928 Cal. 587 ; 114 LC. 90) ref. to ... 248 

Hawley v. Inland Eevenue Commissioners (1926) (134 L.T, 602), 

ref. to ... 494 

Haythornthwaite & Sons, Ltd. v. Kelly (1927) (11 Tax Cas. 657) 

ref. to ... 237 

Herbert v, J, A. McQuade (Surveyor of Taxes) (1902) (4 Tax Cas. 

489) ref. to ... 391 

Heydon’s Case (1584) (3 Co, Eep. 7 (a) ref. to ... 468 

Hildesheimer v, W. F. Faulkner (1901) (2 Ch. 662) ref. to ... 218 

I 

Income-tax Commissioners v. Pemsel (1891) (A, C, 531) ref. to... 122 

Inland Eeveaue Commissioners v. Blotfc (1921) (90 L. J. K. B. 

1028) ref. to ... 494 

Inland Eevenue Commissioners v. Burrell (1924) (93 L. J. K. B. 

709) ref. to ... 407 

Inland Eevenue Commissioners v. Dalgety & Co. (1930) (16 Tax 

Cas. 243) ref. to ... 9 

Inland Eevenue Commissioners V. Haddington (Earl) (1924) (8 

Tax Cas. 711) ref. to ... 494 

International Marine Hydropathic Co. In re (1884) (28 Ch. 470) 

ref. to ... 309 

Ishar Das Dharam Ghand, In re (1926) (92 LO. 249) ref. to ... 202 

J 

Jai Dayal Madan Gopal, In re (1933) (64 All. 846) ref. to ... 368 

Jangai Bhagat Eamawtar v. Commissioner of Income-tax, Bihar 

and Orissa (1930) (I.L.E. 8 Pat. 877) ref. to ... 439 



X 


TABM OF CJAfiKH ClTKh 


I J934 


Jatfcu Shah Nattu Shah v, Gorumissioner of Income-tax,, Punjab 
(1982) (138 I.C. 187) ref. to 

Jesa Bam v. Commissioner of Income-tax (1927) (I.L,K. S Ljh. 
347] ref. to 

Jyoti Prasad Singh Deo, hi re (1921) (6 Pat. L.J. G2) ref- to ... 

K 

Kajorimal Kalyanmal v. Comimssioner of Income-tax (1930) 
(122 I.C. 741 , A.I.K. 1980 All. 209) 

Khondkar Muhamniad Salesh v. Chandra Kumar Mukherjee 
(1930) (56 Cal. 1117 ; 122 I.C. 201) ref. to 
Kichilappa Naicker v. Eamannjam Piliai (1902) {I.L.B. 25 Mad. 
166) ref. to 

Kikhabai v Commissioner of Income-tax, Central Provinces 
(1980) (4 I.T.C. 178) ref. to 

Kishen Kishore v. Commissioner of Income-tax, Punjab (1938) 
(1933 I.T.K. 143) distinguished 

Krishna Kumar v. Commissioner of Income-ta.-:, Bengal (1931) 
(I.L.E. 68 Gal. 906 ; 6 I.T.C. 295) ref. to 

L 

Lachitam Basanilai v. Commissioner of Income-tax, Bengal 
(1930) I.L.B. 58 Cal. 909 ; approved 
Lakshmanan Chettiar v. Commissioner of Income-tax, Madras 
(1929) (A.I.E. 1929 Mad. 675 ; ref. to 
Lalla MalHardeodas Cotton Spinning Mills, In re (]924) (I,L,E. 
46 All. 1) ref. to 

Last V. London Assurance Corporation (1886) (10 A.C. 438) ref. to 
Leigh V. Inland Eevenue C o in miss i oners (1927) (97 L. J. K, B, 
853) ref. to 

Liverpool and London and Globe Insurance Co. v. Benueic (1911) 
2 K. B. 577 ref. to 

London County Council v. Aylesbury Dairy Co. 1,1898) (1 Q. B. 
106; 77 L.T. 440) ref. to 

M 

Maohon v. McLoughlm (1926) (11 Tax Cas. 83) ref. to 
Madras Central Urban Bank Ltd. v. Commissioner of Income- 
tax (1929) (52 Mad. 640); ref. to 
Madras Provincial Co-operative Bank Ltd. v. Commissioner of 
Income-tax, Madras (1933) 66 Mad. 887 ; 1983 I. T. E. 15« 
ref. to 

Maharajadhiraj of Darbhanga v. Commissioner of Income-tax 
(1929) I.L E. 9 Pat, 240 ; ref. to 
Maharajadhiraj of Darbhanga v. Commissioner of Income-tax 
(1933) I.L.E. 12 Pat. 5 ; ref. to 

Makhan Lai Earn Sarup, In re (1926) (86 I.C. 27 ; A.I.E. 1926 
Ail. 298) ref. to 

Massey, Ex parte ; Freehold Land and Brickmaking Co., In re 
(1870) (39 L. J. Ch. 492 ; L. E. 9 Eq, 367) ref. to 


PAGE 

382 

218 

265 

202 

340 

248 
452 
187 

249 

72 

369 

202 

64 

494 

122 

218 

89 

122 

122 

130 

86 

202 


309 



rj34i 


TABLE OF OASEti CITEJ!.' 


XI 


PAGE 

Mersey Dockd and Harbour Board v. Lucas (1883) (8 A. G. 891) 

ref to ... 64 

Minister of National Hevenue v. B|,jooaer (1938) (1933 A.C. 684 ; 

1933 I.T.K. 299) ref. to ... 265 

Muhaiumad Hayat v. Commissioner of Income Tax (1931) (I.L.R. 

12 Lain 129) ref. to 130, 249 

N 

National Arms and Ammuniiiou Go., In re ( L885) (54 L.J.Ch, 673) 

ref. to ... 310 

National Pari-Mutual Associa,t.ion, Ltd, v. E. (1930) (47 T.L.K. 

110), ref. to ... 237 

Nava! Colliery Co., Ltd. v. Commissioner of Income Tax (1928) 

(12 Tax Cas. 1017) ... 122 

New York Life Assurance Co. v. Styles (1889) (14 A.C. 381) 

ref. to 64, 122 

Nilmony Singh Deo v. Hugoo Lall Singh Deo (1879) (5 Cal. 256) 

ref. to ... 288 

North Staffordshire Railway Co. v. Edge (1920) (A.C. 2543 ; 89 

L.J.K.B. 78 ; 122 L.T. 385) ref. to ... 202 

Norwich Union Eire Insurance v. Magee (1896) (73 L.T. 733 ; 44 

W.R. 384) ref. to ... 122 

P 

Perrin v. Dickson (1930) 1 K.R. 107; 14 Tax Cas. GOH), ref to ... 
Pickles V. Foster (1912) (82 L.J.K.B. 121), ref. to 
Pickles V. Foulsham (1923) (93 L.J.K.B. 197), ref. to 
P. L. S. K. R. Finn v. Commissioner of Income Tax (5 I.T.C. 55 
relied on 

Pondicheny Railway Co, v. Income Tax Commissioners (1931) 

(68 I. A. 239 ; 1931 Comp. Cas. 314), ref. to 
Proctor V. Ryall (1928) (14 Tax Cas. 204), ref. to 

R 

R. V. Curtis (145 E.R. 724) ref. to ... 68 

R. V. Kensington Income Tax Commissioners; Aramayo Ex 

parte, (1913) (83 L.J K.B 364), ref. to ... 237 

K. V. Yorkslnrc (W est Riding) County Council; Att. Gcnl. & Board 

of Education, Ex parte (1906) <75 L.J.K.B. 933) approved... 467 
Radhakishen & Sons v. Commissioner of Income Tax (3 I.T.C. 

73), ref. to ... 489 

Eadhey Lai Balmukund, In re (1931) (I.L.R. 52 All. 991 ; 130 

I.C. 634 ; A.I.R. 1931 AIL 23), ref. to ... 202 

Raghunandan Prasad Singh v. Commissioner of Income Tax, 

Bihar and Orissa (1929) (I.L.R. 9 Pat. 48) ref. to ... 369 

Raghunandan Prasad Smgh v. Commissioner of Income Tax, 

Bihar and Orissa (1933) (1933 LT.R. 1 1 3 ; 12 Pat. 306), 
ref. to 369, 419 


268 

89 

89 

489 

64 

89 



XU 


TABLE OF CASES CITED 


[1934 


PAGE 

Bajendra Naram v. Commissioner of Income Tax (192-5) (I.L.B. 

5 Pat. 13 ; 91 I.C 288 ; A.LE. 1925 Pat. 581) ref. to ... 218 

Bajendranath Mukherjee v. Commissionei of Income Tax (1934) 

(1934 LT.B. 71 ; 61 Cal. 285) ref. to ... 346 

Bamakrishna Bamnath v. Commissioner of Income Tax, C. P. 

(1932) (139 I.C. 290 ; A.I.B. 1982 Nag. 65) ... 218 

Bamanatha Beddiar v. Commissioner of Income Tax, Burma 

(1928) (6 Bang. 175) commented upon ... 484 

Kama Bao v. Bajah of Pittapur (1918) (41 Mad 778) ref. to ... 288 

Baraaswami Cheltiyar v. Commissioner of Income Tax, Madras 

(1930) (33 Mad. 904) ref. to ... 323 

Bamdas v. Secretary of State (1896) (18 All. 419) ref. to ... 58 

Bamlal Murlidhar, In re (1931) (58 Cal. 1005) ref. to 197, 453 

Bamprasad, In re (1930) (I.L.B. 52 All. 419) ref. to ... 2 

Banchodji v. Lallu (1881) (6 Bom. 304) ref. to ... 249 

Beed v, Seymour (1926) (11 Tax Cas. G25) ref. to ... 391 

Beynolds Sons and Co., Ltd. y. Ogston (1930) (15 Tax Cas. 501) 

ref. to ... 86 

Boddan v. Morley (1857) (26 L.J.Oh. 438) ref. to ... 53 

Bolls-Boyce, Ltd. v. Short (1925) (94 L.J.K.B. 849) ; (10 Tax 

Cas. 59) distinguished 9, 407 

Bover v. South African Breweries (1918) (87 L.J.Oh, 516) ref, to 10 
Bussel V. Town and County Bank (1883) (2 Tax Cas. 1017), ref. to 122 

S 


Sadaram Puranchand In re (1931) (134 I.C. 1275 ; 5 I.T.G. 459 ; 

A.I.B. 1931 Cal. 729), ref. to ... 249 

Salem Town Bank Ltd. v. Yaradappa Chetti (1911) (12 I.C 5r53), 

ref. to ... 340 

Sanitary Burial Association Ltd. In re (1900) (69 L.J. Ch. 551), 

ref. to ... 310 

Sartaj Kuari v. Deoraj Kuari (1888) (10 All. 272), ref. to 187, 288 
Saunders, In re (1931) (64 All. 223), ref, to ... 391 

Secretary of State v. Bombay Landing and Shipping Co,, Ltd., 

(1868) (5 Bom. H.C.O.C, 23), ref. to ... 58 

Secretary of State v. Scoble (1908j (1908 A.C. 299; 4 Tax Cas. 

618 ; 72 L.J.K B. 617 ; 19 T.L.B. 550), ref. to ... 265 

Sein Seng Hin V. Commissioner of Income-tax (1925) (89 I.C. 

785 ; A.I.B. 1925 Bang. 252), ref. to ... 202 

Sheo Dayal Khemkha v. Joharmal Manmul (1924) (50 Cal. 549 ; 

76 I.C. 81), ref. to ... 363 

Shiba Prasad Singh v. Prayag Kumari (1932) (69 Cal. 1399), 

ref. to. 187 

Shib Deo Misra v. Bam Prasad (1926) (46 All. 637), ref. to ... 378 

Shi^a Prasad Gupta y. Commissioner of Income-tax (1929) (124 

LG. 467), ref. to. 166, 202 


Simpson y. Maurice’s Executors (1929) (45 T.L.B. 681), ref. to... 494 



1934] TABLE OF OASES OITET) xiii 

PAGE 

Sivaswami Chetiyar, R.M.P.L.S. v. Commissioner of Income-tax, 
(1930) (A.I.E. 1930 Mad. 127 ; 124 LC. 205 ; 57 M.L.J. 8e54), 
ref. to ... 249 

Smith V. Law Guarantee and Trust Society, Lid. (1904) (2 Oh. 

569 ; 73 LJ. Ch. 783; 91 L.T. 546; 12 Man. 66), ref. to ... 419 

Smith & Son v. Moore (1921) (2 A.C. 13), ref. to ... 395 

Sn Eajah Lakshmi Devi Guru v. Sri Eaja Surya Narayana 

Dhatraya Bahadur Garu (1897) (20 Mad. 266), ref. to ... 289 

Sri Eaja Eao Venkatasurya Mahipathi Eamakrishna Eao Baha- 
dur V. Court of Wards, (1899) (22 Mad. 383) ref. to ... 289 

Standard Life Assurance Co. v. Allan (1902) (4 Tax Gas. 447), 

ref. to ... 419 

St. Lucia Usmee & Estates Co, v. St. Lucia (Colonial Treasurer) 

(1924) (93 LJ.P.C. 212), ref. to ... 494 

Stockham v. Wallasey Urban District Council (1906) (96 L.T. 

834), ref. to ... 86 

Subbiah Aiyar, S. A. v. Commissioner of Income-tax, (1930) 
(LL.E. 93 Mad. 510 ; 127 LC. 131 ; A.I.E, 1930 Mad. 449) 
ref. to ... 202 

Sun Insurance Office v. Clark (1912) (6 Tax Cas. 69), ref. to ... 419 

T 

Tata Iron and Steel Co., Ltd. v. Chief Revenue Authority (1923) 

(47 Bom. 724 ; 74 I.O. 469), ref. to ... 412 

Tennant v. Smith (1892) (61 L.J.P.C. 11), applied ... 89 

Thiruvenkata Mudaliar v. Commissioner of Income-tax (1928) 

(110 I.O. 742 ; A.I.E. 1928 Mad. 889 ; 66 M.L.J. 19), ref. to 202 
Trikamji Jivandas v. Commissioner of Income-tax (1926) I.L.E. 

4 Pat. 224), ref. to 202, 218 

Trueman, In re ; Hooke v. Piper (1872) (41 L.J. Ch. 586), 

ref. to ... 310 

Trustees Corporation (India) Ltd, v. Commissioner of Income- 

tax (1930) (64 Bom. 437), ref- to ... 203 

Tack & Sons v. Priester (1887) (19Q.B.D. 629; 56 L.J.Q.B. 563). 

ref, to ... 218 

Turton v. Coopei (Surveyor of Taxes) (1906) (6 Tax Cas. 138), 

ref. to ... 391 


U 

United Service Club v. Emperor (1921) (A.I.E. 1921 Lab, 208 ; 

61 I.C, 886 ; 2 Lah. 109), ref. to ... 122 

V 

Vedathanni v. Commissioner of Income-tax, Madras (1932) (1933 

I.T.R. 70 ; 66 Mad. 1), ref. to ... 464 

Venkatadri Appa Eao v, Parthasarathi Appa Eao (1922) (48 LA. 

160 ; 44 Mad, 670 ; A.I.E, 1923 P.O. 233), ref. to ... 491 


1—3 



XIV 


TABLE OF CASES CITED 


[1934 


Venkata Surya Mahipati Bama Krishna Kao v. Court of Wards 
(1899) (I.L.T. 22 Mad. 383), ref. to 
V. P. E. P. L. Firm v. Commissioner of Income-tax, Burma 
(1933) (11 Bang. 397 ; 1933 I.T.E. 319), ref. to 


PAGE 

187 

366 


W 


Wearmouth Crown Glass Co., In re (1882) (19 Ch. D. 640) 
ref. to ’ 

Western India Turf Club, Ltd. v. Commissioner of Income tax 
Bombay (1926) (60 Bom. 648), ref. to 
West Laikdib Coal Co., Ltd. In re (1926) (I.L.E. 53 Cal. 328)j 
ref. to ’ 

Whimster & Co. v. Commissioners of Inland Kevenue (1926) (12 
Tax Cas. 813), ref. to 

William v. Singer (1921) (1 A.C. 66), ref. to 
Wilson V. Chibbet (1929) (14 Tax Cas. 407), ref. to 


310 

86 

79 

419 

149 

86 


Y 

Yarlagadda Mallikarjuna Prasada Nayudu v. Yarlagadda Durga 
Prasada Nayudu (1901) 24 Mad. 147, ref. to 
Young & Co., J.H. V. Commissioners of Inland Eevenue (1928) 
(12 Tax Gas. 827), ref. to 




THE 


INCOME TAX REPORTS 

1934 

NOTES St COMMENTS. 

A Fundamental Notion Underlying Indian Income Tax. 

Under Section 3 of the Indian Income Tax Act, 1922, ‘ where 
any Act of the Indian Legislature enacts that income tax shall be 
charged for any year at any rate or rates applicable to the total 
income of the assessee, tax at that rate or those rates shall be 
charged for that year in accordance with the Income Tax Act in 
respect of all income, profits and gains of the previous year.’ Is 
the tax charged for a particular year under this section a tax on the 
profits of that year, the income of the previous year being merely 
treated as a measure of those unascertained profits, or is it a tax 
on the income received in the previous year ? This question assu- 
mes great importance when businesses are discontinued. If the 
taxpayer was charged in advance he would be entitled to a refund. 
Under the English Law it is clear that assessment is made in res- 
pect of the unascertained income of the year in which the taxpayer 
is charged and not on the income received by him in the pervious 
year. In Behari Lai Mullick, In re [{1927) 54 Cal. 680] the High 
Court of Calcutta held that the Income Tax Act of 1922 has 
introduced a definite change in the system and that under this Act 
an assessee is taxed in the year of assessment upon the income re- 
ceived by him in the previous year. The question was recently 
raised before the Judicial Committee in Commissioner of Income 
Tax, U. P. V. Tehri-Gharwal State (1934 Inc. Tax Eep. 1). It 
was contended in this case on behalf of the Commissioner that 
the intention of Section 3 of the Act of 1922 was not to treat 
the income of the previous year merely as a measure of the 
unascertained income of the year of assessment but to tax the 
assessee in the year of assessment upon the income received by 
him in the previous year, Eeferring to this contention their 



2 


INCOME TAX BEPOBTS 


[1934 


Lordships said as follows: “Their Lordships think that there is 
much force in these contentions and if the question the> had to 
decide on the present appeal were merely as to the true mean- 
ing of Section 3 of the Act of 1922 they might be prepared to 
endorse the view of the Calcutta High Court.” Though the 
case was ultimately decided on another ground, there is in this 
case an expression of the opinion of the Judicial Committee on 
this important question. 

English Companies : Relief in Respect of Indian Income Tax. 

In Assam Itailway Trading Co. v. Inland Revenue Commis- 
sioners (1934 Comp. Cas. 9; 102 L. J. K. B. 702) a question of 
considerable importance affecting English Companies doing 
business in India was decided by the Court of Appeal of 
England. 

An English Company controlled by a Board in England owned 
a railway and also carried on trade in India. Their profits were 
entirely derived from their business in India. They earned profits 
in India amounting to £ 186,808 in a particular year. The Indian 
income tax authorities deducted from this amount the interest which 
the Company had to pay on debentures, amounting to £ 42,500 odd 
and taxed the Company on dO 129,365. Under the English Acts the 
Company had no right in determining their profits for purposes^of 
the United Kingdom tax to deduct the interest on debenture debts 
from the assessable profits. Section 27 of the English Finance 
Act entitled the Company to relief from the United Kingdom tax 
in respect of that part of their income on which tax had been paid 
in India, and the question arose whether they were entitled to re- 
lief in respect of the whole of their profits, namely, £ 186,808, or 
only in respect of the income on which they had been taxed in 
India, namely, £ 129,365. It was contended on behalf of the 
Company that as the whole of their income had been reviewed for 
payment of income tax in India and the same profits were under 
review in England the Company were entitled to relief in respect 
of the whole of their profits. The Court of Appeal of England 
held con'^lrming the decision of Finlay^ J,, that relief could only be 
granted in respect of £ 129,365 on which tax had been paid in 
India. Their Lordships held that to claim relief under Sec- 
tion 27 the tax-payer has to show that on a part of the income 
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which is his statutory income m the United Kingdom he has paid 
Dominion income tax. The revenue authorities of the United 
Kingdom cannot re-open or re-adjust the figures in each country. 
They have to deal with the results which have been attained by 
following the legislative directions in each country. They cannot 
scrutinise the abatement or deductions that have been allowed by 
a comparison with a different system in the other part of the Com- 
monwealth. The basic condition of relief under Section 27 is that 
if a person has paid tax on his income in the United Kingdom and 
if some part of that income so charged and assessed to tax can be 
identified and proved to have paid Dominion tax, that part which 
has suffered dual taxation can be relieved. 


Time-barred Debts, Whether Bad Debts. 

The Privy Council laid down in Gonwiissioner of Inco7ne Tax, 
C. P. a7id Berar v. Sir M. Ghitnavis [(1932) 69 I.A. 290; (1932) 
Comp. Cas. 464] that ‘ the mere fact that a debt was incurred at a 
date beyond the period of limitation will not of itself make the debt 
a bad debt. Still less will it fix the date at which it became a 
bad debt. A statute barred debt is not necessarily bad, nor is a 
debt which is not statute barred necessarily good, though the age 
of the debt js a relevant matter to take into consideration/ The 
course to be adopted when the only evidence is that the debt 
became time-barred in a particular year and there are no other 
circumstances to show when the debt became bad and irrecover- 
able, was considered by the Patna High Court recently in Bansid- 
har Poddar v. Gornmisfito^ier of Income Tax, Bihar and Orissa 
(1934 Inc. Tax Ref). 20). A debt was kept alive for several years by 
acknowledgments. It became time-barred in a particular year and 
the assessee claimed deduction of the debt in that year as a bad debt. 
There was no finding of any fact to show when the debt became bad 
and irrecoverable other than the finding that it became time-barred 
in the year of account. The High Court held that under the cir- 
cumstances the assesses was entitled to deduction of the amount 
of the debt from the income of the year of account. Referring to 
the practice of income-tax authorities to regard a debt as bad 
prima facie when it is barred by limitation and is no longer recover- 
able, their Lordships say that this practice is not an unreasonable 
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one, though, of course, ‘ the presumption is rebuttable by evidence 
according to the circumstances of the case.’ Whether it is correct 
to say that there is a ‘ presumption ’ in such cases in the strict legal 
sense of the word or not, this decision, we think, lays down a safe 
working rule where there is no evidence to show when a debt 
became bad other than that it became time-barred in a particular 
year. 

Re-Assessment Proceedings : Limitation for Initiation of Proceedings. 

When income has escaped assessment m any year the Income 
Tax Officer may at any time within one year or the end of that 
year serve on the person liable a notice and proceed to assess or 
re-assess such income. (Vide Section 34, Income Tax Act), 
Where A is taxed on the joint income of A and B an4#ubBequently 
it is found that B ought to have been assessed separately, can it be 
said that B's income had * escaped assessment ’ and if so, are the 
income tax authorities entitled to serve a notice under Section 34 
on B within one year from the date on which the joint assessment 
was found to be illegal ? Are they not bound to issue a notice to 
B within the year during which proceedings for assessment in res- 
pect of the income should normally have been initiated ? These 
two questions wei e considei ed by the Calcutta High Court recently 
in hi the matter of Messrs. Burn d Co., (1934 Inc. Tax Eep. 30). 
Their Lordships held first, that under such circumstances the income 
could not be said to have escaped assessment and secondly, that the 
expression ‘ in any year ’ m Section 34 must be read as meaning 
the year during which proceedings in assessment in respect of that 
very year should have been initiated. Where an assessment made 
in respect of the income of the years 1928-29 and 1929-30 was 
cancelled on March 30, 1931, and notice under Section 34 for re- 
assessment was issued on March 31, 1931, it was held that the 
notice, so far as it related tio the income of 1928-29 was lime-barred 
and so invalid. The facts of the case are somewhat complicated 
and the decision on the first question may be said to rest more or 
less on all the facts of the case but on the second question the de- 
cision lays down a principle of general importance. 


It may be noted in this connection that in the judgment 
pronounced recently by the Judicial Committee m the matter of 
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the assessment of Messrs. Burn & Co., for the year 1927-28 their 
Lordships have made the following observation : “ It may be that 

in the two cases to which the section section 34) applies, if no 
notice is served within the year following the tax year, no subse- 
quent assessment or re-assessment can be made of the income 
which has escaped assessment or has been assessed too low. ’ The 
judgment in this case, Bajendranath v. Commissioner of Income- 
tax in which another question of very great importance has been 
decided by the Judicial Committee will be fully reported in our 
next issue. 

Casual and Non-recurring Receipt. 

The difference between profits of a business and a receipt of 
a casual and non-recurring nature is well illustrated by the case 
ol Commissioner of Income-tax^ Burma v. J. I. Milne (1934: Inc, 
Tax Eep. 26) decided by Page, C.J., Das, J., and Mya Bu, J. In 
consideration of a sum of Es. 10,000 which the assessee advanced 
to a mining engineer for working certain mines the latter agreed 
to pay the assessee, in the event of the mines being sold, a sum 
equal to one-third of the sale proceeds. The mines were sold and 
the assessee received £ 6,000 under this agreement. The income 
tax authorities sought to assess him on this amount on the ground 
that the assessee carried on the business of buying and selling 
mines and that the transaction was in effect a purchase of a one- 
third share in the mines. On a reference by the Commissioner the 
High Court of Rangoon held that, quite apart from the question 
whether there were materials upon which the Commissioner could 
find that the assessee carried on the business of dealing in mining 
concessions, upon the face of the agreement it was clear that the 
transaction in question did not form part of any business carried 
on by the assessee. The assessee acquired no right whatever in 
the property. It was a receipt of a casual and non-recurring 
nature, not arising from a business, and came within the exemp- 
tion stated in Clause (vii) of sub-section 3 of Section 4 of the Indian 
Income-tax Act. 

Reference : Nature of Deposit Made by Assessee. 

A question relating to procedure in Income-tax References 
was also decided in the above-said case, namely, that the fee of 
Rs. 100, which must accompany an application for a reference 
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by the Commissioner under Section 66 (2) of the Income-tax Act 
forms part of the costs of and incidental to the reference which 
the Court in its discretion may award, in a proper case, to the 
assessee. The practice in Burma seems to have been different 
and Page, C. J., thought that this practice was not unreasonable, 
but as the High Courts of Madras, Lahore, Patna and Allahabad 
has held otherwise and as the matter was one of procedure their 
Lordships were not prepared to differ from these Courts. 

Priority of Income-tax Debts. 

The question whether the Crown is entitled to priority in res- 
pect of income-tax debts and whether the Court has power, where 
there are funds of the tax-payer in Court, to direct payment of in- 
come-tax debts due to the Crown on the application of the Com- 
missioner without formal attachment, was the subject of consideia- 
tion in Soniram Bavieshwar v. Mary Pinto (to be reported shortly). 
A receiver was appointed in a mortgage suit to collect the rents 
and the Commissioner of Income-tax applied to the Court for an 
order directing the receiver to pay, out of the rents collected by 
him, a certain sum of money which the mortgagor had to pay to the 
Crown on account of income-tax. After a review of the authorities 
on the subject Leach, J., held that the Crown was entitled to prio- 
rity m respect of all Crown debts as against unsecured creditors 
and that when there are funds m Court out of which the jiayment 
can be made, the Court has power to order payment without prior 
attachment by the Crown, after giving notice to the interested 
parties. The question whether the Crown lias a right of prefer- 
ence in respect of such debts against secured creditors was left 
open by his Lordship as it did not aiise for decision in the case. 
Incidentally it may be noted, that it is assumed m this case that 
a mortgagee is in the position of an unsecured creditor m respect 
of the rents and profits of the mortgaged property. 
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Judicial Committee on Time Limit for Assessment. 

In Commissioner of Income Tax, Bengal v. Tehri-Gharwal 
State (1934 Inc. Tax Eep. 1) the Judicial Committee expressed 
their opinion on an important principle underlying Indian 
income-tax law, namely, that the tax charged for a particular 
year under the Indian Income Tax Act is a tax on the income of 
the previous year and not a tax on the income of the year of assess- 
ment. The Committee have pronounced their opinion recently on 
two other points of general importance. In Sir Bajendranath 
V. Commissioner of Income Tax, Bengal (1934 Inc. Tax Eep. 71) 
it was argued before the Board that under the Indian income- 
tax law an assessment cannot be made after the expiry of the 
tax year. Though there is no express provision in the Income 
Tax Act to that effect, it was argued that Section 34 of the Act 
which provided that in the two cases there mentioned, namely, 
where income has escaped assessment or has been assessed too 
low, proceedings for re-assessment may be initiated during the 
next succeeding year necessarily implied that assessment cannot 
be made after the expiry of the tax year in other cases. Their 
Lordships overruled this argument and held that there is no 
provision in the Indian Act pi ohibiting an assessment after the 
expiry of the tax year. Section 34 only means that where income 
has escaped assessment or has been assessed too low, fresh assess- 
ment cannot be made unless notice of re-assessment is issued 
within the succeeding year. If there are pending at the time 
proceedings for the assessment of the assessee which have not 
yet terminated in the final assessment thereof, income has not 
escaped assessment and the case does not fall within the pur- 
view of Section 34, and as there is no time limit prescribed or 
necessarily implied in the Act, assessment may be made after the 
expiry of the tax year. 

Though the theory of pendency of proceedings is no doubt 
sound, the practical application of the rule bristles with difiiculties. 
The question whether proceedings are pending is itself a very diffi- 
cult one and the doctrine of continuation of proceedings and revi- 
val of proceedings which have been * struck off' with which we 
are familiar in the law relating to limitation of proceedings for 
execution of decrees may soon have to be imported. 
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The observation of their Lordships that “ income which ha^. 
already been duly returned for assessment cannot be said to have 
‘ escaped ’ assessment within the statutory meaning ” may require 
further elucidation and consideration. 

Assessment of Profits Paid to Participating Policy-holders. 

The third judgment of the Judicial Committee to which refer- 
ence has to be made is Bliar at Insurance Co.^ Ltd. v. Commissioner 
of hicome Tax, Punjab (1934 Inc. Tax Eep. 63) in which their 
Lordships have held, applying the principle laid down in Lasfs 
case (2 Tax Gas. 100) and Pondicherry Bailway Co. v. Commis- 
sioner of Income Tax (1931 Comp. Gas. 314) that the profits paid 
by an insurance company to participating policy-holders is not 
expenditure incurred for earning the profits but the profits of the 
company and is liable to be assessed to income-tax. The counsel 
for the Bharat Insurance Company contended that Last^s case 
required re-consideration but their Lordships declined to do so and 
followed that case. 

In this connection we may draw the attention of insurance 
companies to the fact that the English Legislature has passed an 
enactment to exempt profits paid to policy-holders from income- 
tax subject to certain reservations. (Vide Section 16, Finance Act, 
1923). Bhide, J., who wrote the leading judgment of the Lahore 
High Court which was confirmed by the Judicial Committee in 
this case said as follows ; It is, of course, open to the Legislature 
to adopt the same course in their country.” Their Lordships of 
the Privy Council also referred to the fact that in England such 
profits have been exempted by the legislature. We hope insur- 
ance companies doing business in India will bring the matter 
to the notice of the Indian Legislature and see that an enact- 
ment similar to Section 16 of the Finance Act 1923 (of England) 
is passed in India. 

Succession to Joint Family Business. 

Where the members of an undivided Hindu family who 
carry on a joint family business divide and the business is carried 
on by some of the members is there a * succession ’ to the 
business within the meaning of Section 26 (2) of the Income Tax 
Act? This important question was considered recently by the 
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Rangoon High Court (Page, C. J., Das J., Mya Bu, J.) in Commis- 
sioner of Income Tax, Burma v. N. N. Firm (to be reported short- 
ly). A joint family consisting of a father, his three sons and a 
grandson carried on the business of rice-milling and money-lend- 
ing. Pour of the members purchased the one-fifth share of the 
other member in the rice-milling business and continued to carry 
on that business as their own. As regards the money-lending 
business the assets were divided into five shares. The four mem- 
bers carried on money-lending business at the old premises in the 
manner in which it had been carried on before the partition took 
place. The fifth member started a new money-lending business 
in a new name and in new premises with his one-fifth share. It 
was held, that, as regards the rice-milling business the four mem- 
bers who had purchased the other member’s share * succeeded’ to 
the old business, but as regards the money-lending business there 
was no * succession ’ within the meaning of Section 26 (2) of the 
Act. The principle applicable to such cases is thus stated by 
Page, 0. J. : — “ In order that a person should be held to have suc- 
ceeded another person in carying on a business, profession or 
vocation it is necessary that the person succeeding should have 
succeeded his predecessor in carrying on the business as a whole. 
Where a business is split up and thereafter another person carries 
on part of the business, I am of opinion that he does not succeed 
his predecessor in carrying on the business within Section 26 (2).” 
His Lordship has also referred to another principle which has to 
be remembered in this connection, namely, that where there is 
no continuity in carrying on the business and when one business 
has come to an end and after a time another business is started, it 
may be with the same assets and under the same conditions and in 
the same premises as the'old business, the persons carrying on the 
new business do not ‘ succeed ’ those who had carried on the old 
business within Section 26 (2) of the Act. 

Assessment of Company in Liquidation. 

The question whether a company in liquidation is bound 
to make a return of income-tax was recently referred to the 
Allahabad High Court in Commissioner of Income Tax v. 
Agra Spinning and Weaving Mills Go., Ltd. (1934 Income Tax 
Rep. 79). It was contended on behalf of the liquidator that 

. N— 2 
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a company in liquidation is not bound to make a return. Their 
Lordships (Mukerji & Young, JJ.) rejected the contention and 
held that a company in liquidation is still a company within the 
meaning of Section 3 of the Income Tax Act, the oflScial liquidator 
can be treated as the principal officer of such a company within 
the meaning of Section 2 (12) and that the liquidator was there- 
fore liable to make a return. In this case the liquidator continued 
to carry on the business of the company, with the permission of 
the Court. The question whether the liquidators can be said to 
carry on a business where they are only winding-up the company 
did not arise for decision in the case. 

Application of Income and Allocation out of Revenue before it becomes 

Income. 

The case of Commissioner of Income TaXy Bihar d Orissa v. 
Manager^ Eatras Encumbered Estate (to be reported shortly, 
illustrates the difference between an application by the assessee of 
part of his income in a particular way and an allocation of a sum 
out of revenue before it became the income of the assessee, which 
was pointed out by the Judicial Committee in Bejoy Singh^s case 
(1933 Inc. Tax Eep. 135). The owner of a coal mine mortgaged 
the mine to a creditor and leased it to him. The mortgagee under- 
took to pay Es. 8,000 out of the royalties to the owner and to 
apply the balance of such royalty as might be payable to him for 
the discharge of the mortgage debt. It was argued on behalf of 
the owner that since all excess of royalty over and above Es. 8,000, 
was retained by the mortgagee and did not come into his hands it 
could not be regarded as his income. A Special Bench of the 
Patna High Court (Courtney Terrell, C.J., Kulwant Sahay and 
James, JJ.) held, distinguishing Bejoy Singh\s case that the portion 
of the royalties applied to the discharge or the debt was also part 
of the income of the assessee. “ The position their Lordships 
said, “ does not differ in the least from what it would have been, 
had the provision been that the lessee was to pay the whole of 
the royalty direct to the assessee and then that the assessee was to 
pay back a portion of the royalty to discharge his debt to the 
lessee.’* The case was one of application by the assessee of part 
of his income in a particular way and not an allocation out of the 
revenue before it became the income of the assessee. 



NOTES AND COMMENTS. 


Earning Year, Assessment Year and Corrective Year. 

In dealing with Indian income tax law we have to refer often 
to the year in which income was earned, the year in which assess- 
ment is made and the succeeding year, before the expiry of which 
the income tax authorities have to initiate proceedings for re- 
assessment under Section 34. In the recent judgments relating 
to the assessment of Messrs. Burn & Co., we find the expressions 
‘ earning year ’, ‘ tax year ’ or ‘ assessment year ’, and ‘ corrective 
year’ used by the counsel and the Judges to denote these three 
years respectively. These expressions are suggestive and con- 
venient, and will be used by us in the above said sense. 

Assessment of Interest Accruing Due to Money-lender. 

The Lahore High Court has, in Narain Das Bhagioan Das 
V. Commissioner of Income Tax, Punjab, decided by Tek 
Chand, J., and Monroe, J., on November 24, 1933, re-affirmed the 
principle that interest which has accrued to a money-lending firm 
in the earning year is not assessable as income, profits or gains 
of the business, unless it was realised or received in that period, 
and that the mere fact that the debtor of an assessee had made an 
entry in his books showing a credit to the assessee for the amount 
of interest due in the accounting period does not necessarily 
mean that the amount had been received or realised by the 
assessee. Even if the credit had taken the form of adding the in- 
terest to the principal and admitting liability for the aggregate 
amount due without anything being actually paid in cash or kind 
to the creditor, the creditor will not be liable to be taxed in the 
year. In order to justify assessment there must be a clear finding 
based on some evidence that the amount was received in some 
form or other by the assessee. 

Partition of Joint Hindu Family. 

Section 25-A of the Indian Income Tax Act which lays 
down the procedure to be followed when a member of a Hindu 
family alleges that there has been a partition of the family is one 
of the most important sections of the Act and income tax autho- 
rities have to apply the section very often. What amounts to 
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* partition ’ within the meaning of the section is not free from 
difficulty. The question whether it necessarily means partition 
by metes and bounds has been referred by a Division Bench of the 
Lahore High Court to a Full Bench. In a recent case decided by 
the Allahabad High Court, Biradhmal v. Income Tax Commis- 
sioner [to be reported shortly], Naimatullah, J., has made some 
clear pronouncements on the subject. In his Lordship’s view 
what Section 25- A contemplates is “ a separation of the members 
of the family which implies that the status of certain members 
undergoes a change . . . Partition of the joint family by metes 
and bounds is not a necessary requirement of the disruption of 
the family. If the properties remain intact but the separating 
member’s share in them is defined they are nevertheless consider- 
ed to have been partitioned. Partition contemplated by Sec- 
tion 25-A is not necessarily a partition by metes and bounds.” 

Another question that arises in this connection is whether 
‘ partition * includes partial partition. Partition may be partial 
in respect of the members of the family or in respect of the 
family properties. In the first case, namely, where a few of the 
members separate leaving the others joint, it has been held that 
there is a partition at least so far as the members who have 
separated are concerned and Section 25-A comes into operation. 
Where the partition is partial in the sense that only some of the 
properties belonging to the family were divided has Section 25-A 
any application ? This question has been answered in the negative 
in BiradhmaVs case. Though on the particular facts of the case 
the question was rightly answered in the negative we think the 
question as put is not capable of any broad answer in the 
affirmative or negative. The real test is whether there was an 
intention to alter the status. If the idea of the members was to 
separate and destroy their joint status the mere fact that some 
properties were left out either intentionally or by mistake to be 
divided later on would not render Section 26-A inapplicable. 

Assistant Commissioner’s Power to take Additional Evidence in Appeal. 

BiradhmaVs case contains also a learned discussion of the 
question whether the Assistant Commissioner of Income Tax 
has power to take additional evidence in an appeal pending 
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before him, and to set aside the assessment on the basis of such 
evidence. The opinions of the learned judges who decided the 
case (Bennet and Naimatullah, JJ.) on the point slightly differ. 
Bennet, J., holds that the section [Section 31 (3) (6)] means that 
the assessment should be set aside on the ground that it is defective 
on the record as it stands and not that it should be set aside on the 
ground that new evidence if heard and accepted would prove that 
the assessment was defective. Naimatullah, J., on the other 
hand, is of opinion that no analogy can be drawn from Order 41, 
Rule 27, C.P. C., to determine the powers of the Assistant Com- 
missioner hearing an appeal under the Income-tax Act; the latter 
gives unrestricted discretion to the Assistant Commissioner to 
make further enquiry, that is, to obtain more evidence throwing 
light on the question which he is called upon to decide, while 
Order 41, Rule 27, C. P. C., confers very limited powers upon a 
court of appeal in the matter of admitting fresh evidence. 

Capital Receipt and Revenue Receipt ; Sums Received for Imparting Secret 

Knowledge. 

The recent decision of the English Court of Appeal in JPage 
V. Buttenoorth {Inspector of Taxes) shows the narrow line that 
marks the distinction between a capital receipt and a revenue 
receipt. The assesses was a leader in the construction of 
aeroplanes. The Government required large bomb-carrying aero- 
planes in 1917. The assessee, in order to increase the out-put of 
the machines, imparted his special knowledge of their construc- 
tion to the Government contractors and received as an ex gratia 
payment a sum of M 39,000 for his collaboration and assistance 
rendered to the Government. Finlay, J,, upheld an assessment 
of this sum to income-tax. The Court of Appeal (Lord Han- 
worth, M. R., Slesser and Romer, L. JJ.) reversed the judgment 
of Finlay, J. They said that the sum of £39,000 which was 
received by the assessee was not received by him in the course 
of carrying on his business as he had handed over the substratum 
of his business to his rivals. It was a mere voluntary gift 
which was a capital asset and not liable to be assessed to 
income-tax. Romer, L. J., said : “ Here at the invitation of 

the Government he (the assessee) surrendered to the world his 
secret knowledge and his capital asset thereupon ceased to exist. 
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The payment in question, in my opinion, was made to him for 
the surrender of his capital asset and in his hands is capital money 
not taxable under Sch. D or any other schedule.” Their Lordships 
applied the principle which was laid down recently by the House 
of Lords in Stedeford v. Beloe [(1932) A, C. 388]. — The case will 
be shortly reported in full. 

Reference : Power to Require Commissioner to State Case Arising out of 

Proceedings in Revision. 

There has been much divergence of judicial opinion in India 
on the question whether the High Court has power under sec- 
tion 45 of the Specific Belief Act to require the Commissioner of 
Income-tax to state a case on an order made in exercise of the 
Commissioner's power of revision under section 33 of the Income- 
tax Act. The Bombay High Court has in Tata Hydro-Electric 
Agency Ltd, v. Commissioner oj Income-tax, Bombay (1934 Inc. 
Tax Kep, 103) followed the view that there is no obligation on 
the Commissioner to state a case on an order made under sec- 
tion 33 and the High Court has therefore no power under sec- 
tion 46, Specific Relief Act, to require him to state a case on such 
an order. The question has lost much of its importance now as 
the Income-tax (Second Amendment) Act of 1933 has made express 
provision for statement of case on orders made under section 33. 
The proviso contained in the amendment that ‘ a reference shall 
lie from an order under section 33 only on a question of law 
arising out of that order itself and not on a question of law arising 
out of a previous order under section 31 or section 32 revised by 
the order under section 33’ considerably curtails the scope of the 
amendment and leaves the law still in an unsatisfactory state, for 
It is even now open to the Commissioner in any case to send for 
the papers under section 33 and make an order and thereby 
deprive the assesses of his right to bring matters arising out of 
the previous orders made under section 31 or section 32 to the 
High Court — a serious defect in the Act of 1922, which has been 
pointed out in several decisions. 

Reference: Commissioner’s Power to State Case under Sec. 66 (1) After 

Disposal of Case, 

The observations which halve been made by Beaumont, C.J., 
in the above mentioned case on the power of the Commissioner 
to make a reference, under section 66 (1) of the Act after the 
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disposal of the case are of greater importance in practice than the 
actual decision itself. The Commissioner stated in this case 
that a reference to the High Court under section 66 (1) can only 
be made in the course of any assessment or any proceeding in 
connection therewith an not after the case has been finally 
decided and held that as he had decided the case he had no 
power to make a reference. In regard to this, the Chief Justice 
said : “ With all respect to the learned Commissioner I think 
that the reason he has given for not stating the case cannot be 
supported.” If a question of law arose in the course of assess- 
ment proceedings, the case can be stated even after the disposal 
of the case. 

House Allowances : English and Indian Law. 

When an officer of the Government receives (]) a house 
allowance in addition to his salary or (2) is provided with an 
official residence, is this allowance or the value of the residence 
provided, assessable to income-tax. This interesting point was 
decided in Eiigland in Corry v. Bobmson [1934 Inc. Tax Bep. 
88; 102 L. J. K. B. 689]. With regard to allowances for resi- 
dence Finlay, J., held that they were clearly assessable. His 
Lordship said : “ what it really comes to is this : that extra money 
goes into the appellant’s pocket. Extra money goes into his 
pocket in order that he may able to provide himself with a 
house. It seems to me to be clear, both on principle and as the 
result of the several authorities to which my attention was called 
that the deduction cannot be allowed.” 

It may appear at first sight that, where, instead of being 
given a house allowance, the officer is provided with residence, 
the value of the residence should similarly be treated as his 
income. But this is not so. Bowlatt, J., said in Gordy v. Gordon 
[1925, 9 Tax Cas. 308] that : “ If the holder of an office receives 
a salary in money, and in addition to that salary receives some 
advantage such as residence, or residence with board and 
washing, of which he is obliged to avail himself and which he 
cannot in any case transfer to another for profit to himself, the 
amount of his income for purposes of taxation is limited to what 
he receives in cash. Finlay, J., quoted these remarks of 
Eowlatt, J., with approval and held that the value of the resid- 
ence could not be counted as part of the officer’s income. The 
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undGrlying principlG is that * inconiG tax is, after all, ai tax on 
income, that is, on what goes into the taxpayei s pocket. The 
mere fact that he may be saved something by being given a house 
does not constitute his income for the purposes of taxation \ 

The Indian law, however, runs contrary to this principle, for 
the Explanation to Section 7 (1) of the Indian Income Tax Act 
provides that ‘the right of a person to occupy free of rent as a 
place of residence any premises provided by his employer is a per- 
quisite for the purposes of this sub- section 

Income Tax. 

The Law Journal of England contains a very interesting 
article on Income Tax. The leained writer has pointed out 
several disabilities that asse&sees are labouimg under in Knglond 
and many of them are applicable to India with even greater 
force : — 

“ If one of us were held up on the highway and robbed of 
one-fourth of his possessions, even if he were a moderate man, he 
would express justifiable indignation. When the same thing is 
done by the State by levying taxes, although we may acknowledge 
the necessity, the conditions of such appropriation will neverthe- 
less be scrutinised with jealousy. The whole subject of the assess- 
ment of income and the imposition of tax is sulSciently complica- 
ted in itself; but, so far as concerns us, complication has been 
aggravated by a early senes of Finance Acts, with cross-reference, 
and an attempt to consolidate made in 1918 ; and the result is 
little short of confusion. Nor has confusion been lightened to any 
great extent by the accumulation of case law affecting the proper 
construction of this legislation. 

Prom the very outset the taxpayer is prejudiced by the 
overwhelming weight of the fact that he is involved in contro- 
versy with the Crown, This action, for it is nothing else, is, it 
is submitted, derogatory to the Sovereign, and unfair to the 
subject. It is a fiction that the Revenue boosts as reality. It 
permeates its whole organisation, until each Inspector who 
manages one of the local taxing offices insists on being addressed 
as “ H. M. Inspector of taxes.’* Where the majesty of the 
Crown is applied to overbear and browbeat unfortunate subjects 
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its misuse is obvious, and the users should be deprived of that 
means of attack. After all, the Eevenue is quite as much subject 
to legislation as other people ; and qua litigant, the Eevenue 
should be placed on an equal footing, in all respects with other 
parties. 

These Finance Acts, nets thrown to encompass such a diver- 
sity of circumstances, are so involved in verbal mystery as to form 
a language of their own. In the laudable object of preventing 
evasion by unprincipled persons, the zeal of the Eevenue has too 
often resulted in the oppression of those who are honest. The 
anomalies lurking m this position are the subject of continual 
exposure m the press. But such is the general selfishness and 
consequent want of corporate sympathy and activity that little or 
no attempt to gam relief has been made. The instinctive shrin- 
king that each of us has from an investigation into his personal 
and private affairs is a strong case of ineffectiveness. In such 
circumstances, propaganda is required to encourage and inspire 
the public to action. 

The mam object of this paper is to point to the substantial 
injustice which those who pay sums up to, say 300Z yearly in in- 
come-tax have to suffer; and it will not be disputed that they are 
the majority of income tax payers. This injustice arises from 
the fact that they are bound to accept the assessment of the 
revenue without effective challenge owing to the cost and delay 
of proceedings by way of appeal. G-enerally speaking it does not 
pay in such cases to appeal, whatever the result may be. 

It will have been observed what a slender use the Eevenue 
makes of the opportunities given, when annual Finance Acts are 
being passed, to correct any errors that experience brings to 
light. 

Surely, it would be fairer to the taxpayer that the Eevenue 
should suspend action against him for an year, and by necessary 
amendment m the ensuing Act remedy the difficulty by clear 
expression of its intention, rather than force litigation on unfortu- 
nate taxpayers, which runs on the construction to be placed 
N-3 
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on faulty legislation, for which the Kevenue, and not the 
taxpayer, was responsible. In this way, much costly litigation 
might be avoided. 

Again, a substantial simplification of procedure and reduc- 
tion of the cost of litigation would be effected by assigning all 
proceedings, causes and disputes in connection with income tax, 
where the amount of the tax in dispute does not exceed, say 300Z 
in any year, to the County Court which might be given in such 
matters (as now it has, for instance, m bankruutcy), all the powers 
of the High Court. Eules should be made to provide for any 
necessary change or amendment in ordinary County Court 
procedure to accompany such a statutory change. In addition 
it is suggested that power should be given to the Court, if so 
minded, to order the trial to be taken in camera. These sugges- 
tions would avoid the long procedure of the special case provided 
for in the Finance Act, 1918, found often to be extremely 
unsatisfactory in practice, and liable to delay, expense and 
obstruction. There would also be saved all the difference 
between the County Court and the High Court scale of costs ; 
and the time occupied in disposing of cases would be greatly 
diminished. 

No doubt the changes suggested will meet with opposition 
from vested interests, and some others. The balance of conveni- 
ence, however, it is claimed, belongs to the taxpayer. Among the 
objectors might be County Court Judges who at the present time 
having regard to the additional burdens placed on them, are under- 
paid. If, however, the Eevenue as regards litigation is placed on 
the same footing as any other litigant, and it is restrained fiom 
appeals beyond the judgment of, say, one Court of appeal where 
the construction of any Finance Statute or Eule is involved, the 
suggested amendments would, it is contended, result in substantial 
saving of both expense and time. It is also suggested that the 
Grown should be bound by agreements made on its behalf by its 
servants and agents to the same extent as the subject.** The 
learned writer also pointed out the inadequacy of the tribunals, 
as at present constituted, to hold the scale of justice fairly and 
steadily as between the State and the individual. 
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Judicial Committee on Assessment of Trustees. 

The law relating to the liability of trustees to be assessed to 
income tax on the income of the trust is in a somewhat unsettled 
state. The Indian Income Tax Act does not make any provision 
except with regard to assessment in the case of non-resident bene- 
ficiaries. The recent judgment of the Judicial Committee in The 
Trustees of the Currimhhoy Ihralmn Baronetcy Trust v. Comims- 
sioner of Income Tax, Bombay (1934 Income Tax Eeports 151) 
however contains some important pronouncements on the subject. 
In the first place, their Lordships have clearly laid down in this 
case that there is no justification for laying down as a broad pro- 
position that trustees are not liable to be assessed at all. They 
have pointed out that Sections 38 (2) ani 40 of the Indian Income 
Tax Act which refer to the assessment of trustees are not intended 
in any way to exempt trustees from asssessment in other cases. 
Apart from these provisions there are many cases in which trustees 
could properly be assessed to income tax in respect of the trust in- 
come. The decision of the House of Lords in W’dlwns v. Singer 
[1921, 1 A.C. 66] which is often cited in support of the proposi- 
tion that trustees are not liable to be assessed has been explained 
by their Lordships. Williams v. Singer does not support any 
such contention. The effect of the opinions delivered in the case 
IS exactly the contrary. 

The judgment also throws much light on the circumstances 
under which trustees could be assessed. Where by a trust deed 
the trustees had to maintain certain funds from the trust income 
and to defray certain outgoings and the beneficiary was entitled 
only to be paid what remained after these liabilities had been 
met, their Lordships held that, so far as regards the income which 
was employed in maintaining the funds and defraying the out- 
goings the trustees were clearly liable to be assessed. Even with 
regard to the part of the income which was paid to the beneficiary 
their Lordships were of opinion that the trustees were liable to 
be assessed. 
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If the trustees are to be asses'^od, the question would immediate- 
ly arise whether the graduation of the tax is to be applied with refer- 
ence to the total income of the trustees ? On this point their Lord- 
ships say that it may be that it will be found compatible with the 
scheme and machinery of the Act to have the scale of tax adjusted 
according to the total income of the beneficiary individually. 
These and other practical difficulties which may arise have been 
left to be solved when they directly arise for decision. 

Capital Loss and Loss in Business. 

In re Ganga Sagar [1934 Inc. Tax Eep. 155] illustrates the 
difference between capital loss and loss in business. The assesses 
claimed to deduct from his income loss which he had incuired in 
respect of shares in a company which went into liquidation and in 
respect of certain Government securities which he had to sell at a 
loss. The Commissioner found that theassessee did not carry on 
any business in the purchase and sale of shares and securties and 
that he had only invested his capital m the shares and securities to 
earn dividends and interest. Their lordships held that the ciucial 
question in such cases was whether the intention of the purchaser 
— which is to be deduced from the facts was to carry on the busi- 
ness of purchase and sale or merely to invest his capital and that 
on the findings of the Commissioner the assessee had no case. 

Maximum Amount of Penalty. 

Under Section 23 of the Income Tax Act if the income-tax 
authorities are satisfied that an assessee has concealed the parti- 
culars of his income or has deliberately furnished inaccurate 
particulars of such income and the income has thereby been 
returned foo low, the income tax authorities may levy, by way 
of penalty, a sum not exceeding the amount of the income tax 
which would have been avoided if the income so retuined by the 
assessee had been accepted as the correct income and it was 
held in Commissioner of Income Tax, Burma v. A» A, B* Chettiyar 
Firm [I. L, K. 11 Rang. 75] that under this section the maxi- 
mum penalty which could be imposed is a sum representing the 
difference between the tax on the incorue declared by the assess- 
ee and the tax on the income ascertained under the Income 
Tax Act in respect of which the assessment has been made. 



19341 


NOTES AND COMMENTS 


21 


This interpretation of the section has been fiffii-med by the same 
High Court recently in K, M. 0. Chettyar v. Commissioner of 
Income-tax^ Burma [1934 Income-tax Hep. 159]. This case also 
illustrates the way in which the section has to be applied. The 
assessee carried to a misleading head sums amounting to Es. 38,000 
and showed a net loss of Rs. 31,751 odd in the return. They were 
assessed under Section 24 (3) on Es. 50,000. It was held that the 
maximum amount of penalty that could be imposed was the differ- 
ence between the tax on Es. 50,000 and the tax on no income, 
that is niL The assessees’ contention that the maximum amount 
could not exceed the tax on Es. 12,000, the diffeience between 
Es. 50,000 and Es, 38,000, as they had shown the income of 
Es. 38,000, was rejected as wholly fallacious. 

Reference in Best Judgement Assessment Cases. 

There has been very keen conflict of judicial opinion on the, 
question whether an application to the High Court to require the 
Commissioner to state a case on points of law arising out of a 
best judgment assessment lies. A Division Bench of the Allahabad 
High Court [Niamatullah and Bennet, JJ.] have recently given 
an emphatic answer in the negative in Jot Bam Sher Singh v. 
Commissioner of Income-tax [1934 Inc. Tax Eep. 192], Their 
Lordships have followed the latest ruling of the Rangoon High 
Court in Abdul Bari Choudhry v. Commissioner oj Incoine-tax 
[(1931) 9 Bang. 281] in preference to the Pull Bench ruling of 
the Patna High Court in Ananda v. Commissioner of Income-tax 
[(1931) 11 Pat. 181] and the earlier rulings of the Rangoon High 
Court. That there is some difficulty in accepting this view is 
apparent from the fact that in Abdul Bari Chowdhry^s case 
Page, C.J., had to make a reservation that if the Income-tax 
Officer makes an assessment under Section 23 (4) deliberately 
knowing that the facts do not justify such procedure, the Court 
has inherent power to make the officer do his duty, apart from the 
provisions of the Income-tax Act, 

We think the view that if the Income-tax Officer has stated 
that he has made the assessment under Section 23 (4) there can 
be no appeal or reference, on the one hand, as well as the other 
view that whenever he has acted arbitrarily or illegally in making 
the assessment an application for reference can be made, both go 
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too far. The proviso to Section 30 (1) lays down that no appeal 
shall lie in respect of an assessment made under suh~sectio7i (4) of 
Section 23. The crucial question to be decided in such cases is 
whether the assessment was made under Section 23 (4) and the 
answer to this question does not depend on what the Income-tax 
Officer or Assistant Commissioner thought or said, but on the real 
nature of the assessment in substance and in fact. When an 
application for an order requiring the Commissioner to state the 
case is resisted on the ground that the assessment was a best 
judgment assessment, the High Court has therefore to decide 
whether the assessment was in reality one under Section 23 (4). 
If it was, no order for reference can be made even though the 
Income-tax officer might have proceeded illegally ; if it was not in 
substance an assessment under Section 23 (4) an appeal would lie 
and the High Court would have jurisdiction to require the Com- 
missioner to make a reference. The point which we wish to 
emphasise in this connection is that what the Income-tax Officer 
or the Assistant Commissioner thought or said or purported to do 
does not conclude the matter. This is in consonance with the 
established principle with regard to the law relating to appeals 
that the appealability of an order depends on the real natuie of 
the order itself and not on the provision under which the lower 
Court purported to act or thought it was acting. 

Best Judgment Assessment is not Penal Assessment. 

Justice Niamatullah has made some important observations 
in this case on the nature of best judgment assessment which 
deserve to be widely known. As this mode of assessment is pres- 
cribed for cases where the assessee has not complied with an 
order for production of accounts, we may be tempted to regard it 
as a penal provision. His Loidship has rightly pointed out that 
“It should be borne in mind that an assessment under 
Section 23 (4) should not be influenced by a desire to punish the 
assessee for non-compliance with a notice under Section 22 or 
Section 23, however culpable such non-compliance may be. Any 
deliberate concealment or mis-statement of the particulars of his 
income by the assessee is made punishable by Section 28 and if 
his act amounts to an offence under that section he should be 
tried and convicted of the offence if proved, in which case the 
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law gives him a right to appeal, but to punish him indirectly by 
making a so-called best Judgment assessment is wholly unwar- 
ranted,*’ 

Assessment of Co-operative Societies : ‘ Income * and ‘ profits * distin- 

guished. 

A judgment of considerable importance affecting co-opera- 
tive societies was recently pronounced by the Eangoon High 
Court (Page, C. J., Das and Mya Bu, JJ.,) in Commissioner of 
Income Tax, Burma v. Bengalee Urban Co-operative Credit 
Society Ltd. [1934 Inc. Tax Kep. 121], Under the Notification of 
the Governor General in Council dated August 25, 1925, the 
‘profits* of a co-operative society are exempt from income tax. 
Is income derived from interest on securities or house property 
‘profits* within the meaning of this Notification and exempt 
from tax ? The learned Judges of the Rangoon High Court have 
drawn a distinction between ‘ income * on the one hand and 
‘profits and gains* on the other. In their Lordships* opinion 
“income**, as contrasted not with capital but with ‘profits* or 
‘ gains * in the Income Tax Act means a periodical monetary return 
coming in and accruing to the assesses independently and not as 
the net proceeds of a business cariied on by the assessee as 
defined in Section 2 (4) of the Act. Income in this sense con- 
notes incoming without regard to outgoings. On the other hand, 
profits in this connection are “ the surplus by which the receipts 
from the trade or business exceed the expenditure necessary for 
the purpose or earning those receipts.’* Having drawn this dis- 
tinction between ‘ profits * and * income * their Lordships hold that 
the term ‘ profits * is used in the Notification m this latter sense 
and prima facie, therefore, neither interest from securities 
nor income derived from property are ‘ profits * within the meaning 
of that term as used in the Notification. Their Lordships are not 
prepared to go so far as to hold that such income can never be 
profits. It may be that investment of capital m securities or 
property is part of the business of the assessee and whether they 
are ‘ profits * of a business is a question that depends on the 
circumstances of each case the burden of proof being upon the 
assessee. In accordance with this view their Lordships remanded 
the case which was referred to them for a determination as to 
whether or not the income which had accrued due to the society 
in the particular case from interest on securities and income from 
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propsrty and other sources formed part of the profits of the busi- 
ness carried on by the society. The decision of their Lordships 
differs from the judgment of the Madras High Court in The Madras 
Provincial Co-operative Bank Ltd, v. Commissioner of Income-tax 
[1933 Inc. Tax Rep. 158] in this important respect that their 
Lordships hold that if, as a matter of fact, investments in securi- 
ties or property was part of the business of the society income 
derived therefrom would be exempt. Co-operative societies would 
therefore be well advised in making such investments a part of 
their business. 

Purchase and Sale of Land for Profit. 

Purchase and sale of land for profit is of common occurrence 
and we may often have to decide whether profits made in this 
manner are assessable to income tax. The following question and 
the answers given thereto which appear in the Law Tonnes (of 
England), February 17, are instructive: — 

Question,— h, B. C. and D. entered into an ap;reement to purc-hasc a large parcel 
of ground rents with a view to rc-sale at a profit, which was succe«;bfully accomplish- 
ed and the profit divided. The re-sales totalled nine, and the whole trnnsaciion was 
completed m a period of approximately tbioe months Is the piofii an “ accretion of 
capital” ; or is it “ a taxable profit” ^ — none of the parties having before been con- 
cerned in a similar transaction. 

Answer. — The question whether the net proceeds of the sale of land are profit of 
a trade or accretions to capital, and, in the latter case, not subject to income-tax, is 
frequently a difficult one. In this case, however, the transactions of A B. C , and 
D. appear clearly to have beon isolated transactions and not Lbo case of the canymg 
on of a trade The decision of the House of Lords in Jones v Lcenmitj (H3 L. T. 
Rep-50 ; (1930) A. C. 415) covers the case, and shows that tax is not payable : (See 
Konstam, ” Law of Income Tax,” 6th Edition, page 122). 

Answer — The facts mentioned m the query appear to closely resemblij those m 
Peam V. Miller {1927 f ll Tax Cas. 610) and Jones v. Leemintj (143 L, T Rep. 50 ; 
(1930) A. C. 415). The transaction is not “a concern in tlie nature of trade,” but is 
an insolated transaction of purchase and re-sale of property. The profits therefrom 
are not,' therefore, subject to mceme-tax under Case VI of Schedule L of the Income 
Tax Act, 1918. 

Answer, — The amount realised by the respective parties to the profits resulting 
from the sale of the ground rent is not a “taxable profit,” but an “accretion of 
capital,” as the profits are not income, but, if the parties make a trade or business of 
buying and selling ground rents, then the profits would be taxable 

The decisions of India are also to the same effect. Readers 
who feel interested may refer to the cases cited at pp. 70 & 71 of 
A. N. Aiyar’s Income Tax Digest 
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Assessment of Impartible Estates. 

There are conflicting rulings on the law relating to the 
assessment of impartible estates. We had adverted to this 
subject in our comment on Diwan Eislien Kishore v. Commis- 
sioner of Income Tax^ Punjab : (vide 1933 I. T. R. Notes and 
Comments, p. 11). In the earliest case on the Bajah Siva 

Prasad Singh v. The Crown (I.L.E. 4 Pat. 73 : 1 I.T.C. 384), 
where the holder of an estate had created by bis will a charge 
over the whole income of the estate for certain maintenance 
allowances payable to his widows, it was held that the successor 
was not entitled to deduct the sum so paid by way of mainten- 
ance to the widows in the absence of evidence showing to what 
extent the allowances were charged on the assessable income of 
the estate. It was further held that the holder of an impartible 
estate is assessed as an individual and not as the head of a joint 
Hindu family for purposes of super-tax. In Diwan Eishen 
Eishore^s case (1933 I. T. R. 143) it was held that the allowance 
payable to the junior member in that case was not part of the 
income of the family but was a sort of charge on the estate and 
should be deducted m calculating the assessable income of the 
holder, In the case of impartible estates the allowance payable 
to the junior members was, in their Lordships’ view the separate 
property of the junior members upon which they could be 
separately assessed. It was however held that an impartible 
estate was still a joint family and for purposes of super-tax and 
the assessment of the holder of such an estate must be considered 
as the assessment of a joint Hindu family. This view, it will 
be noted, is in direct conflict with that taken in Siva Prasad 
SingWs case^ 

Recent Rulings. 

We have now two other important rulings on the subject, 
one of the Allahabad High Court and the other of the Madras 
High Court. In Maharaja Eumar of Vizianagaram, In re, 
reported in this issue (1934 I. T, R. 186), after a careful 
N— 4 
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consideration of the nature of impartible estates and the latest 
pronouncements of the Privy Council on this subject, their lord- 
ships have held that m a family possessed of an ancestral im- 
partible ray, every son acquires by birth a right to the estate and 
becomes a member of a joint Hindu family with the holder of the 
estate. Where, under a deed of trust the younger son of a de- 
ceased holder was entitled to receive a certain sum of money every 
month by way of allowance for maintenance, it was held that this 
allowance was received by the son as a member of an undivided 
Hindu family, and it was consequently exempt from income tax 
and super tax in his hands under Section 14 (1) of the Income 
Tax Act. 

In the Zamindar of Ghemudids case the judgment in which 
was pronounced by the Madras High Court on May 2, 1934, the 
question which was referred was almost exactly the same as in 
the Maharaja Kii^tiar of Vizianagaram^s case. By an award the 
assessee, the younger brother of a deceased holder and the uncle 
of the succeeding holder of an estate, was entitled to an annual 
sum of Ks. 6,000 byway of maintenance out of the income of the 
estate. The question whether this amount was exempt from 
assessment in the hands of the assessee under Section 14 (1) of 
Income Tax Act was referred to the High Court and their lord- 
ships (Beasley, C.J., Eamesam, J., and Sundaram Chetty, J.) 
answered the question m the affirmative. 

In view of the real nature of impartible estates and recent 
judgments of the Privy Council we have no doubt that the view 
taken by the Allahabad and Madras High Courts is the bettor one. 
We think the correct view is that : — 

(i) an impartible Hindu raj consisting of junior members 
is still a joint Hindu family and the junior members 
must be considered to be members of the family, in 
the absence of proof of renunciation ; 

(li) maintenance allowances paid to junior members 
whether it be under will, deed of settlement, or other- 
wise are prima facie received by them as members 
of an undivided Hindu family, and are exempt from 
tax under Section 14 (1) ; and 
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(iii) for purposes of assessment to super-tax an impartible 
estate must be considered as a joint Hindu family 
and not as an individual. 

Siva Prasad Singli's case and Diwan K^shen Kishore^s case 
(though the latter may be distinguished as a decision on the 
particular facts of the case as we had stated at 1933 I.T.B, 
p. 11), in so far as they hold to the contrary, require reconsidera- 
tion. 

Service of Notice on Agent. 

In the case of Commissioner of Income Tax v. Baxiram 
Bodmal decided by the Nagpur Judicial Commissioner’s Court, 
the learned Judicial Commissioners have laid much stress on the 
necessity and importance of proper service of notice m matters 
relating to income-tax. Section 63 (1) of the Income Tax Act, 
provides that notices under the Aci may be served on the person 
therein named either by post or as if it were a summons issued 
by a Court under the Civil Procedure Code. Summons under the 
Civil Procedure Code can be served only in person or on recog- 
nised agents or agents authorised to accept service of notices. 
Similarly, a service of notice under the Income Tax Act would 
not be valid unless it is served personally or on a recognised agent 
or on a person empowered to accept service. Where notice was 
served on a person who had accepted service of notices on some 
occasions it was held that this fact would not by itself constitute 
him an agent on whom a notice or requisition under the Act 
could be validly served and the notice was held to be insufficient. 
With regard to the procedure to be followed by Income Tax 
Officers the learned Judicial Commissioners say : 

“ We do not think it unreasonable to insist that Income Tax 
Officers, in doing the very important work of assessing income 
tax must take the elementary precaution of seeing that the 
person with whom they are dealing is in fact authorised to 
represent the assessee, and they are not entitled to assume this 
merely because such person has on occasions signed a notice, 
possibly under pressure, or produced account books for inspec- 
tion.’* 

The learned Judicial Commissioners seem to hold that unless 
the agent is a recognised agent within the definition of Order 3, 
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Bale 2, C. P. C., or is a person who has been authorised in 
writing to accept services, a service on him would not be valid. 
So far as the case lays down that the authority to accept must be 
in writing, it goes beyond the earlier decisions. It was assumed 
in the earlier cases that authority to accept service may be 
implied from the nature of the work carried on by the agent. 
(Vide ; Jangai Bhagat v. Commissioner (I. L. E. 8 Pat. 877) and 
Sunderlal v. Commissioner (I. L. E. 10 Pat. 441)]. 

Assessment of Buildings Erected by Lessee, 

The question whether a person who takes a property on 
lease and erects buildings theieon on the understanding that he 
could remove the buildings on the termination of the lease, is 
liable to be assessed to income-tax in respect of the annual value 
of the buildings under Section 9 of the Indian Income Tax Act 
was recently referred by the Commissioner of Income Tax, 
Madras, and the Madias High Court has answered the question 
in the affirmative in a judgment pronounced on the 1st of May. 
The contention on behalf of the assessee was that as he was not 
the owner of the site on which the building stood he was not an 
‘owner’ within Section 9. Their lordships held that there was 
nothing to warrant this contention and that, as he was the 
owner of the building, he was liable to be assessed on the annual 
value of the building. 

It should be noted, however, that in this case the assessee 
was entitled to remove the buildings. Difficult questions may 
arise where the lessee is not entitled to remove his stiuctures but 
is, by the terms of his lease or under the provisions of any 
local statute, bound to surrender them to the lessor free or on 
receiving compensation. The question who is the owner of the 
building iu such a case is not an easy one to solve. 
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Power of High Court to Require Commissioner to State Case on Questions 

not Raised Before Him. 

There is keen conflict of judicial opinion on the power of the 
High Court to raise, in an income tax reference, questions not 
raised before the Commissioner. The Allahabad High Court has 
in several cases held that the High Court has such power and the 
Bombay High Court accepted this v\ew in The Co7nDnssione7' of 
Income Tax, Bombay v. National Mutual Life Ansociation of 
Australasia (I.L.R, 55 Bom. 637 ; 1932 Comp. Gas. 1.) We have 
very often thought that this view was unsound. In Maharaja of 
Darbhanga's Case (1933 1. T. R. 94) the Judicial Committee 
observed as follows : “ the duty of the High Court under Section 
66, sub-section (5) is to ‘ decide the questions of law raised ’ by 
the case referred to them by the Commissioner and it is for the 
Commissioner to state formally the questions which arise. Here 
the High Court itself formulated the question to be decided as 

being Their Lordships deprecate this departure from regular 

procedure ” Even after this pronouncement of the Judicial 

Committee the Allahabad High Court again followed the earlier 
cases in Pallimal Bola Nath In re (1933 I. T. R. 235) and the 
Judicial Commissioner’s Court of Sind has, in a case decided in 
1934 and reported in this issue observed that ‘ in bearing a case 
stated by the Commissioner the High Court is to decide the ques- 
tions of law that arise in the case ; it is not bound by the points 
of law raised by the applicant or the Commissioner : "Vide Khem- 
chand Bamdas v. Gonmissioner of Income Tax, Bombay (1934 
I, T. R. 216). It is to be regretted that the attention of the 
Judges who decided these cases was not drawn to this opinion 
expressed by the Judicial Committee in Maharaja of Darbha7iga's 
Case (supra). 

Page, 0. J., of the Rangoon High Court has, in Commis- 
sioner of Income Tax v. C, P. L. E. Chettiar Firm reported 
in this issue (vide 1934 1. T. R. page 201 infra) considered the 
matter in detail and laid down emphatically that the High Court 
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has no jurisdiction on an application under Section 66 (3) to order 
the Commissioner of Income Tax to state a case and refer any 
question of law which the assessee has not duly required the Com- 
missioner to refer under Section 66 (2). His Lordship has also 
rightly pointed out that the view that in a reference under Section 
66 (3) it is for the High Court to find out what is the point of law 
that arises and requires decision is wholly untenable. We entirely 
agree with the opinion of Page, C.J, The judgment in Pallumal 
Bholanath's case, suggests the possibilitj^ of one of the judges 
thinking that a certain question arises and the other judge think 
that another question arose and each giving an answer to the 
question raised by himself. The Commissioner will find himself 
in a rather difficult situation in such cases. 

Assessment of Profits of Benami Transactions. 

The decision of the Rangoon High Court in the Commissioner 
of Income Tax, Burma v. Thaver Brothers (1934 I.T.R. 230) deals 
with some interesting questions relating to income tax. In India 
persons whose names carry some credit often lend their names to 
others to enable the latter to obtain contracts from the Govern- 
ment or other big concerns, by taking a contract in their own 
name and giving a sub-contract to the person who is actually to 
do the work. In a case of this nature if the whole of the amounts 
received by the contractor are credited to the sub-contractor, is 
the contractor liable to be assessed in respect of the profits made 
by the transaction? Page, C.J., after referring to the fundamental 
principle that income tax is payable not upon receipts but upon 
proJits, lays down the test to be applied in these words ; ‘ If the 
assessee firm were carrying on the business and were acquiring 
the profits that accrued therefrom it would be immaterial what 
use they made of the profits that they received ; but, if the true 
position was either that no profit at all from this business accrued 
to the assessees or that the assessees had to pay to the sub-con- 
tractors who were actually doing the work the whole sum which, 
if the assessees had done the work, would have represented profit 
accruing to them from the business, in either of such cases the 
receipts would not be assessable to income tax as against the firm.’ 
W^here the contractor’s accounts showed that he did not enjoy any 
profits in the matter of the contracts and there was nothing 
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to discredit his accounts it was held that the mcoraetax authorities 
would not be justified m assessing him. 

In this case the contract was entered into really for the 
benefit of the sub-contractor. Different considerations may prevail 
where the real party is the contractor himself and a sub-contract 
of this nature has been entered into to avoid super-tax or with 
some other similar motive. We are not aware of any rulings 
with regard to assessment of income tax in respect of benami 
transactions. Many interesting questions may arise in future in 
respect of such transactions. 

Assessment in Previous years : How far Binding in Succeeding Years. 

The question how far a finding of fact arrived at in the assess- 
ment for a previous year is binding on the successor of the Income 
Tax Officer who made the previous assessment, in levying assess- 
ment for a subsequent year, is also discussed in Thaver Brother's 
case (supra). In connection with the assessment for a previous 
year it was found as a fact by the Income Tax Officer who made 
the assessment for that year that the profits accruing from certain 
contracts were profits of the assessee firm which they had been en- 
joying and in the assessment for a subsequent year the Income- 
Tax Officer thought that he ought to come to the same conclusion 
as that which the Income Tax Officer had reached in the previous 
year in connection with the assessment for that year unless the 
assessees satisfied him that the previous assessment was wrong. 
The learned Chief Justice held that this was not the correct way 
to approach the problem. “ It appears to me/* said his Lordship, 
“ that the Income Tax Officer did not view this matter from 
the right angle, but, having the 1925-1926 assessment before 
him, he formed the opinion that he ought to come to the same 
conclusion as the Income Tax Officer in 1926-1926 unless he 
was satisfied that the decision of the Income Tax Officer for 
1925-1926 was wrong. In my opinion, if he had approached the 
subject with an open mind, he would probably have come to 
the conclusion that m the circumstances of the present case 
there were no materials upon which he could find that the 
assessee firm were liable in respect of any profits accruing from 
these contracts.” It is evident from these words that in his 
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Lordship’s view the findings arrived at in previous years m such 
cases are not of much value. They are not res judicata. They 
do not even throw the burden on the assessee to prove that the 
findings are wrong. The revenue authorities should, to use his 
Lordship’s words, ‘‘ approach the subject with an open mind ” in 
proceedings relating to assessment for subsequent years. [For the 
earlier cases on the subject, some of which appear to lay down a 
different rule see Income Tax Digest pp. 203 et seq\. 

Commissioner’s Power to Revise : Time Limit. 

Some important questions relating to income tax have been 
discussed in the judgment delivered in Khemchand Bamdas v. 
Commissioner of Income TaXy Bombay (1934 I. T.E. 216) by 
Aston, A.J.C,, and Eupchand, A.J.C., of Sind. The assessees who 
had applied for registration as a firm failed to produce the accounts 
called for and the Income Tax Officer levied an assessment under 
Section 23 (4) and registered them as a firm. More than a year 
after the date of this assessment the Commissioner in exercise of 
his powers of revision under Section 33 of the Income Tax Act 
cancelled the order of registration and in pursuance of this order 
the Income Tax Officer made a demand for super-tax. The asses- 
sees appealed. The Assistant Commissioner heard the appeal and 
dismissed it but the Commissioner quashed the appellate proceed- 
ings as ultra vires. 

The substantial point raised in the case was, w’hether the 
action of the Commissioner in cancelling the registration and the 
demand of super-tax were legal. The learned Judges held that 
the order of cancellation was under the circumstances illegal. 
Eupchand, A.J.C., said, “ It may be that it is open to the Com- 
missioner to review a wrong order at any time, and he can 
certainly do this for the future guidance of his subordinates. But 
if by such an order he wishes to prejudice the assessee in respect 
of the assessment already levied he can only do so subject to the 
provisions of the Act” ...If the period within which an Income 
Tax Officer is empowered to issue a demand notice has expired 
the Commissioner cannot come to his help by a resort to the pro- 
visions of Section 33 and empower the Income Tax Officer to 
issue the demand notice after the expiry of such time and thus get 
over the period of limitation prescribed by the Act for the issue of 
a demand notice.” 
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Demand of Super-Tax. 

The question whether a demand for super-tax should also be 
made simultaneously with a demand for income tax is also mooted 
in the above mentioned case. Aston, A. J. C., points out that the 
form of notice of demand under Section 29 prescribed by the 
Buies provides for a simultaneous demand both for income-tax 
and super-tax. At any rate, the learned Ju'^ges held, there can 
be no doubt that the demand for super-tax must be made within 
a reasonable time, that is, at or about the same t^me as the de- 
mand for income tax. Two years delay was held to be wholly 
unreasonable. 

Appeal in Best Judgment Assessment Cases. 

A third and a rather more complicated question has also been 
discussed by Bupchand, A. J. C., namely, whether when an assess- 
ment has been made under Section 23 (4) an appeal would lie on 
the ground that the assessee ought to have been assessed in a 
different capacity, for instance, when the assessees have been 
assessed summarily as an unregistered firm, whether an aj peal 
would lie on the ground that the assessment should have been 
made on them as a registered firm. The learned Judicial Commis- 
sioner is of opinion that an appeal would lie in ''uch case?. There 
are numerous rulings on the question whether and when an appeal 
would lie from an order cf assessment under Section 23 (4) ; (Vide 
A, N. Aiyar’s Income-tax Digest p. 56, et seq). We are not enter- 
ing into this troublesome question now but only wish to observe 
that in determining whether an appeal lies in such cases the 
crucial question to be determined is whether the appeal is one in 
respect of an assessment under Section 23 (4) and not the nature 
of the grounds upon which that assessment is challenged. 

DEPRECIATION ALLOWANCE ON TRANSFER OF 
BUSINESS. 

Two CONFUOTING ViEWS. 

When buildings or machinery of a company have been 
purchased ay another company, on what basis is depreciation 
allowance to be calculated? Section 10 (2) (vi) of the Income 
Tax Act provides in genet al terms, that in respect of buildings, 
machinery, plant and furniture depreciation allowance is to be 
computed on ‘the original cost theieof to the assessee Where 
there has been a transfer of business does * original gost ’ refer 

5 
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to the cost to the purchaser company or to its predecessor ? This 
question was first raised in 1929 before the Madras High Court in 
Massey d Co,t Ltd. v. Commissioner of Income Tax^ Madras (56 
M. Ij. J. 451 ; 115 Ind. Cas. 814) and the learned Judges held that 
the expression original cost in such cases meant original cost to 
the vendor company and not to the transferee. In 1932 m 
Saraspur Mills, In re (66 Horn. 129; 1932 Comp. Cas. 395) the 
Bombay High Couit dissented from Massey's case and Look the 
opposite view. 

As soon as the Bombay High Coutt struck this note of 
dissent on the interi rotation of the term ‘ original cost to the as- 
sessee’ in Section 10 (2) (vi) of the Indian Income Tax Act, we 
pointed out that the law was following a wrong path. In com- 
menting upon the Bombay case we said : 

“ Upon principle we think depreciation allowance must not 
be made to depend on the cost paid by the actual assesses 
the transferee) and that the decision of the Madras High Court is 
correct. Suppose, for instance that the assessee has obtained the 
machinery by way of gift or by force from another. Is he to get 
no depreciation allowance ? Again, suppose an extraordinarily 
high price has been paid by the assessee in competition with a 
rival. Would the income tax authorities make a deduction on 
the basis of this price ? Various difficulties like these will occur 
if the Bombay case is to be followed. It is only upon the 
former principle (that is, the principle laid down in the Madras 
case) that the rule as to depreciation can be properly and equit- 
ably worked. 

No doubt the wording of the Indian Act is * the original cost 
thereof to the assessee ’ and the learned Chief Justice of the 
Bombay High Court has based his decision entirely upon this 
wording of the Indian Act. If ‘ assessee’ is construed so as to in- 
clude his predecessors in interest the foundation of the Bombay 
decision disappears and there would be no difficulty in adopting 
the sounder principle with regard to depreciation allowance which 
has been laid down by the English decisions and by the Madras 
High Court in Massey d Go's case. This construction has also 
the further merit that it gives full effect to the meaning of 
the expression * original cost [Vide 1932 Comp. Cas. Notes & 
Comments p. 59.] 
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Patna High Court agrees with Bombay, 

The Patna High Court followed the Bombay view in pre- 
ference to the view expressed in the Massey's case in Motiram 
Boshan Lai Co,, Ltd.Y, Commissioner of Income Tax (I.L.E. 12 
Pat. 12 ; 1933 I. T, E. 329). The weight of authority against 
Massey's case was thus becoming stronger, but we were not still 
convinced of the soundness of the Bombay view and in a note 
printed at page 23 of the Income Tax Reports for 1933 (Notes and 
Comments) we adhered to our view and pointed out that the 
learned editors of the Madras Law Journal were also against the 
Bombay view. 

A New Principle. 

Subsequently the matter arose for decision before the Eangoon 
High Court in Commissioner of Income Tax ^ Burma v. Solomon 
d Sons [I. L, E. 11 Eang. 6l4 ; 1933 I, T. E. 324], Page, C. J., 
adopted a new line and held that ‘ original cost’ means the real 
value to the assessee at the time when he acquired it whether he 
had paid anything for it or not. This reasoning, no doubt, remov- 
ed some of the difficulties pointed out by ns, for instance, where 
the successor had not paid anything for the machineiy, and was 
sufficient to dispose of the case before his Lordship which was one 
of bequest. We have to observe however, in commenting upon 
this case (1933 Income Tax Eeports, Notes p. 45) that the language 
of Section 10 (2) (vi)^ namely, ‘ cost to the assesses' has to be 
stretched a good deal to bear such an interpretation and further 
it would lead to the necessity of an enquiry into the real value at 
the time of transfer in each case. 

Madras High Court Adheres to Massey’s Case. 

The question was very recently considered by the Madras 
High Court in an important case decided on May 2nd : In re 
The Buckingham and Carnatic Co., Ltd. (to be reported shortly). 
The Buckingham Co. owns some of the biggest mills in South 
India and a large amount was at stake. The Company purchased 
the business of five other companies who owned buildings and 
machinery of the original value of Ks. 91,12,207. The build- 
ings and machinery were purchased for Es. 34,55,379. In 
view of the decisions of the Bombay, Patna and Eangoon 
High Courts the Madras High Court was asked to reconsider 
its decision in Massey's case. In a very learned judgment 
Sir Owen Beasley, C. J., Sir V. Eamesam, J. and Sundaram 
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Chetty, J. adhered to the view expressed in the Massey^s case and 
refused to follow the other High Courts. Beasley, C.J., has pointed 
out in his judgment in this case that there is no foundation for 
the remark made by the Bombay High Court in Saraspur Mills 
Ltd,^ In re (supra) that Coutts-Trotter, C,J., was mistaken in 
Massey's case in supposing that there was any similarity between 
the language of the Finance Act of 1907 and the Indian Income 
Tax Act of 1922. Coutts-Trotter, C.J., did not fall into that error 
because he was clearly dealing with the language of these two 
Acts in dealing with the first question in Massey's case. 

Apart from precedents, the learned judges of the Madras High 
Court have now clearly ruled that upon the true construction of 
Section 10 (2) (vi), depreciation allowance should be calculated 
on the cost to the original owner and not to the successor. As the 
learned Chief Justice observes, the important words of the sub- 
section are ‘ the original cost to the assessee.’ The three other 
High Courts have stressed the importance of the words ‘ to tlie 
assesses.’ Equal, if not more, importance should be given to the 
words * original cost.’ Even if there is any ambiguity the construc- 
tion most favourable to the assessee should be adopted. * Original 
cost’ further sounds inconsistent with a figure which constantly 
fluctuates with successive transfers. 

Conclusion. 

Though we are glad to find that the Madras High Court has 
re-aSirmed the view which appeared to us to be the sounder one, 
unless and until the legislature intervenes and puts the matter 
right there is bound to be confusion and conflict of opinion. As 
Page, C.J., in Solomons' case and Beasley, C.J., in Buckingham 
Go's case have pointed out the legislature when framing Section 
10 (2) (vi) did not contemplate cases of transfer of business. This 
is a case of casus omissus. Solomons' case is important in that it 
directs our attention to the thing that ought to be the real basis of 
computation, viz., the real value oj the machinery and we hope 
the legislature would reframe Clause (vi) of Section 10 (2) keep- 
ing the English decisions and the real value of the machinery in 
view and would not leave in a state of confusion and uncertainty 
a question of such paramount importance to the business world. 
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An Anomalous Situation in the Administration o{ Income Tax Law. 

The recenl decision of the Madras High Court in the case of 
the Buckingham and Carnatic Go. ^ Ltd. (decided on May 2nd) in 
which the Madras High Court refused to follow the view of the 
Bombay and Patna High Courts in the matter of calculation of 
depreciation of machinery on transfer of business reveals a situa- 
tion in the administration of income tax law which is somewhat 
anomalous. The administrative control of the income tax depart- 
ment IS central and the judicial control provincial and directions 
are given in the Income Tax Manual in accordance with the view 
which the Government prefers when there is a conflict of opinion 
between the High Courts. In this particular instance the Income 
Tax Manual provides that in computing depreciation allowance 
the rule laid down by the Bombay High Court in the Saraspur 
MiiZs case should be followed in preference to that m Massey^s 
case : [vide Paragraph 46], So long as Massey^s case is law as far 
as the Madras Presidency is concerned, we do not think it was 
consistent with the respect and obedience that is due to the rulings 
of the High Courts, to issue departmental instructions contrary to 
that decision. Now that the Madras High Court has re-affirmed 
the view laid down in Massey\s case, we think the provision in the 
Income Tax Manual that the Saraspur Mills case should be fol- 
lowed should be immediately deleted at least so far as the Madras 
Presidency is concerned. 

Best Judgment Assessment, 

Our current notions as to the nature of best judgment 
assessment may have to be entirely re-adjusted if the rules laid 
down by the Nagpur Judicial Commissioner’s Court in regard to 
such assessments in the recent decision of Commissioner of 
Income Tax v. Laxminaram Badridas [1934 I. T, K, 246j 
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are warranted by law. The learned Judicial Commissioners have 
laid down in this case the following rules: 

“ (a) That in every case, before an ex parte assessment is made 
under Section 23 (4), Income Tax Act, the Income Tax Officer 
must invariably conduct such ‘ local ’ inquiry to ascertain the in- 
come of the proposed assessee for the previous year as the circum" 
stances of the case may warrant; and 

(6) that the said authority must place on the record a note of 
the details and results of his inquiry in order that the Commis- 
sioner of Income Tax under Section 33 or the High Court under 
Section 66 (2) or (3) may be in a position to see that the assess- 
ment was according to the rules of reason and justice and not 
arbitrary.’’ 

The learned Judges further say that ‘ it is such an assessment 
alone which would satisfy the requirements of an assessment by 
the Income Tax Officer made to the best of his judgment within 
the meaning of Section 23 (4) of the Income Tax Act ’ and that a 
point of law would invariably be involved in an ex parte assess- 
ment which is not shown to have been made by the Income Tax 
Officer to the best of his judgment as indicated by the above rules, 
so as to make it the subject of a reference to, and a decision by, the 
High Court under Section 66 (2) or (3) of the Indian Income 
Tax Act. 

With all respect to the learned Judicial Commissioners we 
think they have gone too far. We do not think there is any justi- 
fication either in the Act itself or the several cases which have been 
referred to by the learned Judges in their judgment for laying 
down any such broad propositions. The legislature has wisely left 
the matter with saying that the Income Tax Officer should make 
an assessment ‘ to the best of his judgment ’ in such cases, and we 
do not think that we are justified in imposing any obligation upon 
Income Tax Officers as a Matter of law either to make any * local 
enquiry ’ or to record the results of such inquiry. Nor are we 
aware of any decided case from which such rules can be deduced 
though, of course, the decisions have laid down — and laid down 
rightly — that an assessment under Section 23 (4) should be made 
‘ according to the rules of reason and justice, not according to 
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private opinion; according to law, not according to humour,* and 
that such an assessment must be ‘not arbitrary, vague and fanciful, 
but legal and regular,* 

Where an assessment under Section 23 (4) is impeached as 
arbitrary, the fact that the officer has not considered any of the 
circumstances relevant for making an assessment to the best of 
his judgment nor made a note of them may be a matter to be con- 
sidered, but to lay down that in every case before an ex ^arie 
assessment is made under Section 23 (4), the Income Tax Officer 
must invariably conduct such local inquiry as the circumstances 
of the case warrant and record the results of his inquiry and that 
such an assessment alone would be a legal assessment under Sec- 
tion 23 (4) IS indeed going too far. 

Assessment of Annuities. 

The Indian Income Tax Act, unlike the English Act, con- 
tains no express provision for the assessment of annuities, and 
there is also no reported decision in India so far as we are aware 
m which the nature of annuities with regard to their liability to 
be assessed to income tax has been considered. The question has 
now been discussed in some detail in an important case which 
came very recently before the Patna High Couit and which may 
for the sake of convenience, be referred to as the Tikari Baj 
case. The assessee was the owner of 9 annas share of the 
Tikari Raj. He became involved and transferred his estate to 
the owner of the remaining 7 annas share in consideration of the 
latter paying him a certain sum of money in cash and an 
annuity of Es. 2,40,000 during his life. The question arose 
whether this annuity was capital or income and whether the 
assessee was liable to be assessed in respect of it. There was 
a difference of opinion in the High Court. Couetnet-Tebeel, 
C. J„ and Varma, J., held that this sum was income and not 
capital and was assessable. Mohammad Noob, J , held other- 
wise. 

As regards the assessability of annuities, though there is 
no express provision with regard to them in the Indian Income 
Tax Act, there can be no doubt, as their Lordships have pointed 
out in this case, that annuities can be assessed to income tax 
in India also, as income from ‘ other sources * provided they are 
income Bind not capital. The question that has to be decided 
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in such cases is therefore whether the annuity sought to be 
assessed is a receipt of capital in annual instalments or a receipt 
by way of income. 

It is also settled law as Coubtney-Tebrel, C. J., has pointed 
out in this case that an owner of capital may exchange it for an 
income which is taxable or for another form of capital which is 
not taxable. The fact, therefore, that an annuity was granted 
in exchange for capital does not necessarily make the annuity 
itself a receipt of capital. The crucial question is whether the 
intention of the parties was to provide for a return of capital in 
annual instalments or to secure an annual income to the grantee 
in return for his capital. 

On considering all the circumstances of the Tikari Baj case 
we think the Chief Justice and Varma, J,, were right in com- 
ing to the conclusion that the annuity secured under the deed of 
assignment in this case was really in the nature of income and 
not capital receipt. The parties had not cared in the assignment 
deed or even at the hearing of the case to ascertain what the 
actual value of the estate was. The annuity was to be paid not 
for a fixed number of years but during the life of the grantee. 
The object of the assessee as evidenced by the circumstances 
appears to have been, to use the language of the Chief Justice, 
to exchange his position of an owner for that of receiver of an 
income, rather than to stipulate for the payment of the price of 
his estate in instalments. The judgment is reported in full at 
p. 264 infra. 

Interest Paid to Outgoing Partners by Surviving Partner who Takes up 

Entire Business : Whether interest on Borrowed Capital. 

When one of the partners of a firm takes over the entire 
business of the firm paying the other partners their share of the 
capital with interest, is the surviving partner who succeeds to 
the business entitled to deduct the interest so paid to the out- 
going partners as interest on borrowed capital under 
Section 10 (2) (Hi) of the Indian Income Tax Act? This ques- 
tion was recently referred to the High Court of Madras by the 
Commissioner of Income Tax, and the High Court answered 
the question in the negative, Bef erring to sub-section (2) of 
Section 26 of the Income Tax Act, Beasley, 0. J., said : “ The 
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plain reading of the sub-section is, in my opinion, that the pre- 
decessor’s capital becomes the successor’s capital and that for all 
purposes the succeeding partner is to be regarded as the former 
firm.” Interest paid to the outgoing partners cannot in such 
cases be regarded as interest on any ‘ borrowed capital.’ It is 
clearly capital invested m the business by the successor. The 
judgment will be reported in full in our next issue. 

Failure to Maintain Stock Register : Whether Sufficient Ground for Reject- 
ing Accounts and Making Assessment under Proviso to Section 13. 

The judgment of the Lahore High Court delivered on June 
29 in The Pioneer Sports Ltd, v. Commissioner of Incoyne Tax 
throws much light on the question when an Income Tax Officer 
is entitled to reject the accounts of an assesses and make a com- 
putation of the profits under the proviso to Section 13 of the In- 
come Tax Act. Their Lordships held that the Income Tax Officer 
IS not entitled to reject the accounts merely because no stock 
register has been kept or because the profits shown are unreason- 
ably low. After observing that the rate of profits to be charged is 
entirely a matter for the assessees to decide, their Lordships said : 
“The mere fact that they may choose to charge a low rate of profit 
is no reason for the Income Tax Officer to reject the total profits 
as stated by the company m their return. Nor is the absence of 
a stock register, when admittedly the company have never used 
a stock register any reason for justifying the assumption of the 
Ipcome Tax Officer that the profits cannot properly be deduced 
from the returns submitted, when there is no other reason ex- 
cept the fact of reduced profit to justify this assumption.” The 
Income Tax Officer thought m this case that a trading account 
based on an mvenloiy not supported by a stock book can only be 
accepted if it discloses a reasonable rate of profit, and, rejecting 
the assessees* accounts on this ground, made an assessment of 
profits at 30 per cent, on the sales under the proviso to Sec- 
tion 13. The High Court held that the Income Tax Officer 
was not justified in rejecting the accounts and resorting to the 
proviso. 

This case further lays down the important principle that 
though the Income Tax Officer is the sole arbiter for determin- 
ing under the proviso to Section 13 how the profits are to be 
N-6 



42 


INCOME TAX BEPOBTS 


[1934 


computed, it is a question of law, into which the High Court is 
entitled to enquire, whether there is any evidence on which the 
Income Tax Officer could come to the decision that the method of 
accounting was such that the gains could not be computed except 
by the arbitrary method contemplated by the proviso- If there 
was no evidence to justify the Income Tax Ofificer’s rejection of 
the method of accounting and it is clear that the assessment 
should have been made under the first part of Section 13 and not 
under the proviso, the High Court would interfere. 

Casual and Non-recurring Receipt : Profits Accruing to Money-lender 

from Sale of Property. 

The importance of the principle that in order that a receipt 
of income may be exempt from tax under Section 4 (3) (vii) of 
the Income Tax Act, it should not only be a casual and non-re- 
curring one but a receipt not arising out of business or the 
exercise of a profession is emphasized in the recent judgment of 
the Madras High Court in S. B, M. S» Suhrahmanyam Chettiar 
V- Commissioner of Income Tax^ Madras^ decided on May 2nd. 
This case shows that if the receipt in question can be reasonably 
deemed to arise from a business or the exercise of a profession it 
would be chargeable to income-tax, though casual and non-re- 
curring in nature. The difficulty in such cases is not so much in 
determining the law but m applying the law to the facts of the 
case — in determining whether the particular receipt sought to be 
taxed is one arising from a business or the exercise of a profes- 
sion. Whether profit accruing to a money-lender from the 
purchase and sale of land is a receipt of income arising from his 
business often arises in practice in assessing money-lenders and 
the judgment in question throws much light on this difficult ques- 
tion. In this case a money-lender got an assignment of a mort- 
gage, sued upon it, obtained some properties in satisfaction of 
his decree and sold the properties later on at a profit. It was 
held that the profit thus made arose out of his business and was 
assessable. This case may be usefully compared with Firajppa 
Chettiyar v. Commissioner of Income Tax, Madras [58 M.L.J. 95] 
which was a case on the other side of the line and with Laksh- 
manan Chettiyar v. Commissioner of Income Tax, Madras [58 
M. L. J. 68] in which the profit was held to be taxable. 
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Income Tax and Liquidator's Remuneration. 

The case of Be Beni-Felkai Mining Go,, Ltd, [(1934) 1 Ch. 
406] deals with an interesting question relating to income-tax. It 
was a claim by the Crown for income-tax in the winding up of an 
insolvent company, and the question raised was one of priority 
between the Crown and the liquidator in respect of his 
remuneration. 

It was argued on behalf of the Crown that the liquidator was 
not entitled to retain any part of his remuneration until the 
income-tax was paid, that income-tax incurred in the course of 
liquidation was an expense of the liquidation, that it was part of 
the costs of the liquidation and must be provided for under Sec- 
tion 254 of the English Companies Act, 1929, It was further 
argued that it was at any rate an expense incurred in earning pro- 
fits and so an expense within Section 254. 

Maugham, J., said : 

“ I have a dilOfioulty in seeing how a liquidator who, m the 
course of his liquidation carries on the business of the company 
at a profit, the consequence being the assessment of the company 
to income tax, can avoid the conclusion that this is one of the ex- 
penses in the winding up In my opinion, then^ the sums in 

question are sums which can be properly treated as expenses in 
the liquidation.” 


REVIEW. 

Company Law : — By K. J. Eustoraji, Bar-at-Law ; Second 
Edition : Eevised and Enlarged, and annotated up to March, 1934: 
Published by Messrs. Butterworth and Co. (India) Ltd., 6 Hast- 
ings Street, Calcutta; 317, Lingha Chetty Street, Madras, and 
Jehangir Wadia Building, Bombay : Price Es. 12 only. 

Mr. K. J. Eustomji’s Company Law is too well-known 
to the public to need any introduction. Mr. Eustomji 
IS one of the leading text writers of India, who has main- 
tained a reputation for careful and conscientious work. 
For accuracy of the text, clear analysis of the principles 
and careful execution, his commentaries stand foremost among 
Indian text books. He never omits any relevant authority 
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on the topics dealt with whatever his own view may be. The 
Second Edition of his Company Law was long overdue, but an 
author who wants to revise a work like this conscientiously is 
sure to take some time over it. We are glad to find that the 
learned author has not only added all the relevant cases, English 
and Indian, which have been decided after the first edition, but 
has also made a critical study of them as the brief comments 
which he has given about the cases cited show. The text of the Act 
has been very carefully edited and we would unhesitatingly re- 
commend this work as a thoroughly reliable commentary on the 
India^n Companies A(?t — by far as the best work on the subject. 

We would however, make two suggestions to the learned 
author; first, that those who^have been accustomed to hear and 
see cases cited by the names of the parties — most of us we think 
have been trained in that way — would not like the system of 
citing cases by mere reference to the page of a journal in which 
the case is reported, especially when the same case is reported m 
several journals. Secondly, in a commentary on the Indian Com- 
panies Act in which more than fifty percent, of the cases cited 
are sure to be cases on the English Companies Act, the text of the 
English Act might have been given. It would have been of im- 
mense help to Indian practitioners and businessmen, who are not 
expected to possess a copy of the English Act, in understanding 
the real significance and relevancy of the English cases that are 
cited. These are only our suggestions for further improvement 
and do not in any way mar the usefulness of this excellent work, 
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Bad Debt : Debt Due From Limited Company ; A Privy Council Ruling. 

In Ooinmissioner of Income Tax, Bombay v. F. E. D^nshaw 
(1933 Comp. Gas. 9 ; I. L. E. 56 Bom. 457) the Bombay High 
Court held that so long as a company was on the register and it 
was carrying on business as a going concern it is impossible to say 
that any debt which it owes is necessai ily irrecoverable and that to 
constitute moneys due by a company a bad debt or a business loss 
to the creditor it is necessary that the company should have ceased 
to be a going concern. This view appeared to us to be unsound 
and in commenting upon this case in 1932 (vide 1932 Company 
Cases Notes and Comments p. 93) we said : 

“ As a rule whether a debt is a bad debt depends on the 

facts of the case With all respect to their Lord. 

ships we doubt very much whether it can be laid down as an 
inflexible proposition of law that a debt due by a joint stock com- 
pany cannot be a bad debt unless the company has ceased to be a 
going concern, though as a matter of practice it may be difiicult for 
a creditor to prove, and for the Court to find, that a debt is bad 
where the debtor is a joint stock company which is a going 
concern.” 

We find that the Privy Council have now reversed the judg- 
ment of the Bombay High Court. Referring to the opinion ex- 
pressed by the Chief Justice of Bombay their Lordships said: 
“ Their Lordships know of no principle or authority upon which 
the view of the learned Chief Justice can be supported. Whether 
a debt is wholly or partly, and to what extent, bad is in every case 
(and whether the debtor is a human being or a joint stock com- 
pany or other entity) a question of fact to be decided by the ap- 
propriate tribunal upon a consideration of the relevant facts of the 
case. There is no justification for the suggestion that a practice 
should prevail in the Commissioner’s office under which a debt due 
from a limited company which is still a going concern is incapable 
of being treated as a bad debt.” 
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The case has been remitted to India for a reconsideration of 
the question in the light of all relevant evidence. The view which 
we had expressed in Company Gases has thus been approved by 
the Privy Council and all doubts on the point have now been set 
at rest. [The judgment of the Privy Council is reported at p. 319 
infra.] 

Loss of Business Collections Through Dacoity. 

A very interesting and important question affecting all busi- 
nessmen in general was recently decided by the Lahore High 
Court in L, N. Gadodia In re [1934 I. T. R. 322]. The assesses 
was a piece-goods merchant. Some dacoits entered his office on 
a certain day with pistols and robbed the cashier of Es. 14,400 
while he was totalling the collections of the day. The assessee 
claimed that m computing his profits for the year this sum of 
Rs, 14,400 should be deducted. The Lahore High Court held 
that this was a capital loss; it did not fall within any of the de- 
ductions allowed by Section 10 (2) of the Indian Income Tax Act ; 
and was, therefore, not liable to be deducted in computing the 
assessee’s profits. Their Lordships have followed the decision of 
the majority in the case of Bamaswami Ghettiar v. Commtssioner 
of Income Tax^ Madras [(1930) 63 Mad, 904] which was a case of 
theft of money from the strong-room of a banker during business 
hours. They have further laid emphasis on the fact that the 
assessee did not carry on money-lending business and that con- 
sequently the moneys could not be regarded as the assessee’s 
stock in trade. 

Businessmen, we dare say, would find it difficult to under- 
stand on what principle they are bound to include business 
collections lost by robbery during business hours, in the com- 
putation of the profits made by them during the year from their 
business. Is there any provision of law which goes so far as to 
compel an assessee to include business collections so lost in the 
computation of his profits? Though at first sight the Lahore deci- 
sion may appear to be correct, we think the question requires 
deeper consideration. A loss of this nature is a loss occurring 
in the course of the business. It is so connected with the busi- 
ness that no businessman would include moneys so lost, m 
computing the profits earned by him in the business. If the 
piece-goods had been lost or destroyed by fire a deduction would 
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be allowed. The fact that the goods had been converted into 
money before the loss cannot make any difference in principle. 
The question is whether the loss is so connected with the carry- 
ing on of the business as to make the loss a loss in business. If 
bad debts can be allowed, if loss of stock through fire can be 
allowed, if the value of goods taken by a customer by fraud or 
forgery can be allowed, we see no leason why business collections 
lost during business hours by robbery or theft in the business pre- 
mises could not be deducted m calculating the ultimate profits 
made in the business. 

The case of loss of business collections is, in our opinion, a 
much stronger case for the assessee than loss of a banker’s money 
(Bamaswami Chettiar^s case) and the fact that the assessee did 
not carry on banking business, upon whuh so much emphasis has 
been laid m the judgment, does not, in our opinion, make the 
assessee’s position worse m any way. Whatever be the nature of 
the business, if the collections of the day aie lost m the course of 
cariyicg on the business, such collections must be excluded in any 
reasonable calculation of the profits of the business. 

In this connection it is also important to bear in mind the 
principle that income tax is one tax and not a collection of taxes 
on different items of income and that the fact that the assessee 
might have made a profit by the sale of a particular item is quite 
immaterial. It is the profits that are ultimately made in the 
business that count. 

The question in cases of this kind is not whether a deduction 
IS allowable by any rule of law but one of calculation of profits 
and it IS a fundamental rule that “ the net profits of a business of 
a trade or business should be computed by reasonable business 
methods 

The test in such cases is, in our opinion, whether the loss 
occuired in the course of the business. 

The question whether a particular loss occurred in the course 
of the business has to be decided on the facts of each case and the 
attendant circumstances — just as we determine, when consider- 
ing a master’s liability, whether the act w as done or the injury 
occurred ‘ in the course of the employment. * of the servant. There 
is no special sanctity attached to banking business in this 



48 


INCOME TAX BEPOBTS 


[1934 


The distinction between capital loss and loss of income is to 
some extent misleading in this connection, for there is a loss only 
when capital is affected. It is clear that when bad debts are 
allowed we not only allow a deduction of the interest on the debt 
but also the capital that has become irrecoverable. 

If a tax IS to be levied on moneys so lost we would be taxing 
not moneys earned but moneys lost m business. 

Bad Debts : Assessee’s Right to Re-Agitate Decision of Income Tax 

Officer. 

While re-affirming the principle laid down by the Privy 
Council in Commissioner oj Income Tax, C. P. a?id Berar v. S%r 
M. Cliitnavis [28 N. L. R. 205] the Lahore High Court has re- 
cently added a gloss to the rule, which is worth remembering. 
After referring to the rule, their Lordships said “We have only 
to add that the decision of the Income Tax Officer on the (question 
whether a debt is bad or irrecoverable operates only for the parti- 
cular year under assessment and it would be open to the assessee 
,to repeat his claim in respect of any parbiouiar debt in any sub- 
sequent year, provided the debt had nat been recovered in the 
interval.’* This must be so because the decision of the Income 
Tax Officer that the debt has not become bad refers only to the 
particular year of account under consideration. Whether it has 
become bad in a subsequent year is entirely a different question 
to be decided on different facts. 

It may however be noted that if the decision of the Income 
Tax Officer is that the debt had become barred before the year of 
accDunt, the assessee cannot re-agitate this question in subsequent 
years. The Lahore decision therefoie applies only to cases where 
the Income Tax Officer holds that the debt has not yet become 
time barred. [The decision referrred to is Bulia Mai Baunak 
Bam V. Commissioner of Income Tax decided on June 22 by 
Addison and Sale, JJ., and reported at p. 329, infra.\ 

Recent Decisions. 

We have received reports of several interesting cases recently 
decided by the Lahore High Court. They will be fully reported 
and commented upon in our next issue. 
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Relief in Respect of United Kingdom Income Tax : Proposed Amendment 

of Section 49. 

Eecent increases in the Indian rate of Income-tax and the 
reduction in the British rate has created a position m which 
the effective rate of Indian Income-tax is greater in certain cases 
than the effective rate of United Kingdom tax. This has neces- 
sitated an amendment to Section 49 of the Indian Income Tax 
Act, and a bill (L. A. Bill No, 38 of 1934) was introduced in 
the Legislative Assembly on August 15, 1934, The object of the 
bill is stated fully in the following statement of objects and 
reasons : 

“ The scheme for relief from double income-tax between 
the United Kingdom and British India is based on the recom- 
mendation of the Royal Commission on income-tax to the effect 
that a doubly-taxed assessee should be granted relief to the extent 
of the lower of the two rates of tax, or, in other words, that he 
should pay in the aggregate the higher of the two taxes. This 
relief is granted partly by the United Kingdom and partly by 
British India. In accordance with Section 27 of the English 
Finance Act 1920, the United Kingdom grants a refund either 
(a) at a rate equal to one half the United Kingdom rate of tax 
or (&) at a rate equal to the Indian rate of tax, whichever is less. 
The relief given by British India is regulated by Section 49 of 
the Indian Income Tax Act ]922, which provides that where the 
relief obtained in the United Kingdom is at a rate less than the 
Indian rate of tax, the assessee shall obtain a refund to cover 
the difference subject to the maximum of one half the Indian 
rate of tax. This provision of the Indian Law effectively carried 
out the intention of the scheme so long as the Indian rate of tax 
was less than the United Kingdom rate. But owing to the recent 
increases in the Indian rate of taxation coupled with the recent 
reduction in the British rate of income-tax from 5s. to 4s. 6d, in 
the pound, a position has now arisen in which m certain cases the 
effective rate of Indian Income Tax is greater than the effective 
rate of the United Kingdom income-tax, In these cases, Section 49 
as now worded has the effect of going beyond the original scheme 
N— 7 
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for double income bax relief and of leaving the assessee after he 
has obtained refunds bobh in the United Kingdom and in India, 
liable to an amount of tax which is less than if he had been taxed 
singly at the higher rate. It has accordingly been decided to 
amend the Indian Income Tax Act 1922, so as to provide that 
when the income doubly-taxed has obtained relief m the United 
Kingdom, the balance of relief obtainable m British India shall 
not exceed the difference between the rate at which relief was 
obtained and the rate at which the tax was paid in that one of the 
two countries in which the rate of taxation was lower. This bill 
makes the necessary amendment.” 

The full text of the Bill is given below : — 


A bill further to amend the Indian Income Tax Act 
1922, for a certain purpose. 

Whereas it is expedient further to amend the Indian Income 
Tax Act, 1922, for the purpose heieinafter appearing ; it is hereby 
enacted as follows : — 


1. This Act may be called the Indian Income Tax (Amend- 
ment) Act, 1934. 

2. In Section 49 of the Indian Income Tax Act, 1922, — 

(а) in sub-Section (1), — 

Amendment of after the words “ between the Indian rate 

Section 49, Act XI of tax” the words “or the appropriate rate of 
United Kingdom income tax whichever is less,” 
shall be inserted ; and 

{ii) the proviso shall be omitted ; and 

(б) to sub-Section (2) the following clause shall be added, 
namely : 


“ (d) the expression ‘ appropriate rate of United King- 
dom income Lax * has the meaning assigned to that expression in 
Section 27 of the Finance Act 1920, as amended by the Finance 
Act, 1927 : ” 


Sir H. S. Gour’s Income Tax (Amendment) Bill. 

It will be remembered that Sir H. S. Gour had introduced 
a Bill in the Legislative Assembly in 1932 the main object of 
which was to provide for the constitution of special tribunals to 
control the assessment of income tax, and to hear income tax 
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a.})peals. [The text of tlie Bill is printed at pp. 6 and V of Vol. I, 
Income Tax Reports.] The subsequent history of the Bill appears 
from the following report of the Select Committee which was 
submitted on August 22, 1934 ; — 

“ We the undersigned, the Membeis of the Select Committee 
to which the Bill further to amend the Indian Income Tax Act 
1922, was referred, have considered the Bill and the papers noted 
in the margin, and have now the honour to submit this our Report, 
with the Bill annexed thereto. 

2. The Committee held a preliminary meeting on the 4th 
day of March, 1933, at which the Honouiablc Finance Member 
explained the attitude of Government towards the Bill. Govern- 
ment, he said, could not accept the Bill in its present form, and 
found the balance of the opinions received on circulation of the 
Bill to be against it. At the same time Government recognized 
that there was a considerable volume of opinion in favour of the 
provision of some more extended form of appeal than was lobe 
found at present in the Act, and if a satisfactory scheme could be 
devised which would not involve prohibitive expendituie or 
adversely affect collection of the tax. Government would be pre- 
pared to consider it sympathetically. Government could not 
agree to any alteration in income-tax collection procedure in the 
lower stages, and would insist on the re-circulation of the Bill 
even if an apparently satisfactory scheme for a new appellate 
authority was evolved. 

3. A subsequent meeting of the Committee was held during 
the spring Session of the present year at which no further pro- 
gress was recorded, but the Member in charge undertook to pre- 
pare redrafts of the Bill. 

4. During the present Session a motion was made for the 
continuance of the Bill, and the Committee again met on the 
10th August, 1934. At that and subsequent meetings an alter- 
native draft of the Bill prepared by the Member in Charge was 
discussed. In the course of these discussions it became clear 
that no solution acceptable to both the Government and the 
authors of the Bill would be forthcoming and in these circum- 
stances the latter had to recognise that there was small chance of 
any Bill being passed into law during the present Session. The 
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Government, however, stated that they were proposing to secure the 
services of one or more Income tax Experts from the British Inland 
Bevenue Department in order to conduct an exhaustive examina- 
tion of the Indian income tax system and that they would be 
fully prepared to call the special attention of these Experts to 
the opinions which had been expressed and the dissatisfaction 
which was felt at the absence of any outside appeal on questions 
of fact. 

5. In the light of this assurance the Select Committee ic- 
commend that apait from the presentation of this report by the 
Member in Charge of the Bill no further motion on the Bill be 
made during this Session/’ 

The Bill as amended by the Select Committee runs as 
follows : — 

A Bill further to amend the Indian Income Tax Act, 1922, 

Whereas it is expedient further to amend the Indian Income 
Tax Act, XI of 1922; it is hereby enacted as follows: 

1. (1) This Act may be called the Indian Income Tax (Amend- 
ment) Act, 1932. 

(2) It extends to the whole of British India including 

Sh ttti e tent ^Q-luchistan and the Sonthal Parganas 

and comm’ence- and applies also, Within the dominions of Princes 
and Chiefs in India in alliance with His Majesty 
to British subjects in those dominions who are in the service of 
the Government of India or of a local authority established in 
the exercise of the powers of the Governor-General m Council in 
that behalf, and to all other servants of His Majesty m those 
dominions. 


(3) It shall come into force at once. 


Amendment of 
Section 5, Act XI of 
1922. Cf S 54, Eng. 
Income Tax Act, 
1918. 


2. In Section 6 of the Indian Income Tax 
Act, 1922, (hereinafter referred to as the said 
Act, the following sub-sections shall be inserted, 
namely : — 


“ (7) There shall be constituted for each district or division 
or a specified area as the case may be a tribunal to control the 
assessment of income tax to hear all appeals against such assess- 
ment and generally to execute the Act. 
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(8) Such tribunal shall comprise a judicial officer not 
below the rank of District Judge, a member of the legal profes- 
sion of not less than 10 years* standing appointed on the nomi- 
nation of the District Bar Association, and where a High Court 
exists, upon the nomination of the High Court Bar Association 
and a member of the District Council or Municipal Committee 
appointed at a joint meeting of those bodies. 

(9) Such tribunal shall decide all questions by a majo- 
rity provided that it shall be competent to the tribunal or the 
majority of its members to refer any question for decision of the 
High Court. 


(10) For the purpose of deciding any question referred 
^ to it for decision it shall be competent to co-opt 
195, Eng. Income- any person specially Conversant With the subject, 
tax Act, 1918. Upon such co-option the person so co-opted shall 

become a member of the Court for the purpose of deciding the 
question referred to it of which it may take upon itself to decide,** 

3. In Section 23 of the said Act, — 


Amendment of 
S. 23, Act XI of 
1922. 


(i) in sub-Section (1) after the words “ If the 
Income-tax Officer *’ the words “ with the oc- 
currence of three or more assessors** shall be in- 
serted ; and 


(u) in sub-Section (2) after the words'* If the 
Income-tax Officer ” the words “ with the occurrence of three or 
more assessors ’* shall be inserted, and 


{ill) in sub-Section (3) after the words “Income- 
tax Officer ’* where they first occur the words “ in the presence 
of three or more assessors if the assesses so desires ** shall be 
inserted. 


Amendment 
S. 30, Act XI 
1922. 


(4) In Section 30 of the said Act for the words “ Assis- 
tant Commissioner,** wherever they occur the 
words “ Income-tax Tribunal ” shall be substi- 
tuted. 


of 

of 


(6) In Section 31 of the said Act, for the words 
“Assistant Commissioner, ’* wherever they occur, 
s of the words “ Income-tax Tribunal ** shall be 

substituted. 

(6) In Section 32 of the said Act, — 
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(J) in sub-Bection (1), — 

{a) for the words “an Assisbant CominissiODer” the 
words “Income-tax Tribunal” shall be sub- 
of stiLuted ; (h) for the word “ Commissioner ” the 
words “ High Court ” shall be substituted. 

(2) m sub-Section (3) for the word “ Commissioner “ the 
words “ High Court ” shall be substituted. 

^ 7. In Section 33 of the said Act for the word 

Amendment ot i 

S. 33, Act XI of Commissioner, ’ wherever it occurs the words 
“ High Court ” shall be substituted. 

8. In Section 37 of the said Act, for the words “ Assistant 
Commissioner and Commissioner ” the words “ Income-tax 
Tribunal both General and Special and the High Court ” shall 
be substituted. 

9. In sub-Section (2) of Section 66 of ihe said Act, for the 
words “ one hundred rupees ” the words “ fifteen rupees ” shall 
be substituted. 

Reference From Orders Made on Review : Act XVII I of 1933, Whether 

Retrospective. 

The Income Tax (Amendment) Act of 1933 has extended the 
right to claim a reference to orders made by the Commissioner 
in the exercise of his powers of revision under Section 33 
of the Income Tax Act. The question whether this provision 
is retrospective in effect so as to entitle an assesses to apply for 
a reference in respect of an order under Section 33 which was 
made before the Amending Act came into force, was raised in a 
recent case before the Lahore High Court, Sheik Ata-ur-Bah- 
man v. Commissioner of Income Tax, Punjab [1934 I. T. E. 339] 
decided on the 5th July. An order under Section 33 was passed 
on September 1, 1933. The Amending Act came into force on 
September 11, and the question was whether the assessee was 
entitled to make an application to the High Court to require the 
Commissioner to state a case arising out of the order. It was 
contended on behalf of the assessee that the matter was one of 
mere procedure and the Amending Act had therefore retrospec- 
tive effect. Their Lordships overruled the assessee’s contention 
and held that no application lay. It is well settled that statutes 
which relate to mere procedure are retrospective in operation but 
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their Lordships held, relying on the decision of the Judicial Com- 
mitte in Delhi Cloth and General Mills Go,, Ltd,, [I. L. E. 9 Lab. 
284] that the right to claim a reference was not a mere matter of 
procedure and the Amending Act of 1933 had therefore no retros- 
pective operation. 

Privilege as to' Documents Produced Before Income Tax Authorities. 

Section 54 of the Income Tax Act provides that notwith- 
standing anything contained in the Indian Evidence Act, 1872, no 
Court shall be entitled to require any public servant to produce 
before it any return, accouncs, documents or record or any part of 
any record produced under the provisions of the Income Tax Act, 
or to give evidence before it in respect thereof. In a recent case 
before the Lahore High Court a party wanted to summon some 
income tax officers to prove that certain books had been produced 
before them contending that the privilege conferred by the section 
was confined to evidence of the contents of the documents pro- 
duced. The Commissioner refused to afford facilities for their 
examination, The High Court held that the section was wide 
enough to exclude evidence to the effect that certain account 
books had been produced before the income tax authorities and 
that the Commissioner was right in claiming privilege under the 
section. 

Assessment of Pooling Associations. 

Assessment of associations formed for the purjiose of ‘pooling’ 
profits with the object of avoiding competition between the 
members of the associations raises questions of great difficulty. Is 
there ‘ an association of individuals’ within the meaning of the 
Income Tax Act, in such cases or a mere agreement between 
certain persons to refrain from doing certain acts and to share 
their profits in certain ways. Again, granting there is an associa- 
tion, does it carry on a business? These questions were recently 
raised before the Commissioner of Income Tax, Punjab in the 
case of the Lahore Ice Factories Association (1934 I.T.R. 362) and 
the High Court has directed the Commissioner to refer the ques- 
tions to it for decision. 

The nature of such combinations was considered also in 
another case of the Lahore High Court Madan Gopal v. Shewal 
Lass (1934 Comp. Cas. 339) in which the learned judges held 
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that the association which they had to consider did not carry on 
any business. Perhaps the correct way of approaching the ques- 
tion is not to search for a general rule applicable to all such 
combinations. Whether there is an association and whether 
the parties carry on business will depend on the facts of each 
case and the construction and effect of the particular agreement 
in question. 

English Companies : Relief in Respect of Indian Income Tax. 

The decision of the Court of Appeal of England in Assam 
Railway and Trading Co. Ltd. v. Inland Revenue Commissioners 
[1934 I.T.R. 9] has been affirmed by the House of Lords on 
July 24. The facts of the case were briefly these. The income 
of the Assam Railways Co., for a certain year was £ 186,808. In 
assessing the company to income tax in India, the revenue 
authorities of India allowed a deduction of a sum of £ 42,500 odd 
which the company had paid as interest on debentures, and levied 
income tax on £ 129,365. Under the English law the company 
was not entitled to claim any such deduction, and the question was 
whether the company was entitled to relief under Section 27 of 
the English Finance Act in respect of £ 186,808 or only in respect 
of the income oh which tax had been paid in India, namely, 
£ 129,365. The Court of Appeal, affirming Finlat, J., held that 
only that part of the income which had suffered dual taxation, 
namely, £ 129,365, can be relieved. The House of Lords (Lords 
Blanbsbubqh, Wabeingtoh, Atkin, Thankebton and Weight) 
affirming the decision, said that on the true facts of the case 
certain definite parts of the income which were taxed in the 
United Kingdom were excluded from taxation altogether in 
India so that the element of double taxation did not exist at all 
in regard to those parts of the appellants ’ income and that it was 
only in respect of the part of the income on which they had paid 
double tax that the tax-payer was entitled to relief under Sec. 27 
of the Finance Act. 
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Assessment of Profits Paid to Partners on Dissolution of Partnership. 

The judgment of the Madras High Court in Commissioner 
of Income Tax, Madras v. P,B.A,L,M. Muthulcaruppan Chettiar 
[1934 1. T.R. 406] deals with a question of very great iroportance 
to businessmen on the one hand and the Crown on the other and 
if the decision is right it is sure to affect the revenue a good deal. 
The gist of the decision is that where a retiring partner is paid 
his share of the capital and profits, he is not liable to be assessed 
to income-tax on any portion of the amount paid to him. In their 
Lordships* view, on the dissolution of a partnership the capital 
and profits of the firm become consolidated into capital for distri- 
bution amongst the partners and the amount received by the 
retiring partner is a capital receipt. In the case of a limited com- 
pany which is being wound up it has been held that undistributed 
profits paid out to shareholder as surplus assets is not taxable 
[BurreVs case: 9 Tax Cas. 27] and this principle is, in their Lord- 
ships* opinion, applicable to partnerships. We feel considerable 
doubt as to whether this principle relating to the distribution of 
undistributed profits of a limited company in liquidation can be 
applied to partnerships, /irs^ because so far as the shareholders are 
concerned a limited company has the right to determine how much 
of the income shall be reserved as capital and how much shall be 
distributed as profits to the shareholders and no shareholder is 
entitled to treat any income as profits until the company has dec- 
lared it as such, and secondly — a matter to which we attach great 
importance — the commencement of liquidation puts an end to the 
power of the company to declare undistributed profits dividends. 
As Lindlet, J., has observed in In re Armitage [1893, Ch. 337 at 
p. 346] the moment a company gets into liquidation ‘ there is an 
end of all power of declaring dividends*. The only thing that 
the liquidator has to do is to turn the assets into money and 
divide the money among the shareholders in proportion to 


N— 8 



58 


INCOME TAX BEPORTS 


[1934 


their share. Dissolution of a partnership stands on an essentially 
different footing. None of these considerations apply. Accounts 
up to the date of dissolution are taken, the capital invested by each 
partner and interest thereon are calculated, each partner’s share 
in the profits is ascertained and each is paid his share of the capital 
and interest, and the share of the profits is paid to him as such. 
It is difficult to see how the share of profits so paid out to him can 
be exempt from income-tax. If the view of the Madras High 
Court is correct, if partnerships are dissolved at the end of each 
year and renewed, the partners would not be liable to pay tax on 
the profits that they distribute amongst themselves at the end of 
each year, Tax on profits can also be avoided if the partners 
agree to reserve the ascertainment and distribution of profits to 
the termination of the partnership, taking loans from the firm in 
the meanwhile. 

Cases in which the question whether, when the accumulated 
profiits of a company are capitalised and then distributed to the 
shareholders in the form of new shares, the income thus received 
is assessable to income-tax throw some light on the question. If a 
company capitalises the income and issues new shares, leaving no 
option to the shareholder to demand the dividends, the income is 
not taxable ; but if there is an option to demand the profits in 
cash and cash is taken, the income is taxable : [Go&e’s case, 1906, 
2 K.B, 246]. On the commencement of winding up the profits 
are capitalised by operation of the law as the power to declare 
dividend ceases. Again, as Coutts Trotter, C.J., has said in Com- 
missioner of Income Tax v. Binny d Co. [I.L.E. 47 Mad, 837 ; 1 
I, T. C, 358] “ you cannot say that there is a notional payment of 
a dividend to a shareholder when the position is that, if he sued 
for it, his action must be dismissed, that is to say, when the whole 
conception that he is entitled to the dividend is one that the law 
refuses to countenance.” 

We do not think there is sufficient justification in principle 
or authority for extending the rule of capitalisation of un- 
distributed profits which is applied to limited companies in 
liquidation, to ordinary partnerships which are proposed to be 
dissolved. At any rate, the rule cannot be applied where the 
partners actually take an account of the capital and profits and 
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divide the profits as such amongst themselves as in Muiliukarup- 
paji Ghettiar's case. 

False Statements in Return. 

If a person knowingly makes any false statement in a return 
of his income submitted to an Income Tax Officer in pursuance of 
a notice served on him under Section 22 (2), Income Tax Act, he 
is clearly guilty of an offence under Section 177 of the Indian 
Penal Code. The Lahore High Court has held that if a return 
containing false statements was made before the receipt of any 
notice under Section 22 (2), the person making the return cannot 
be convicted under Section 177 of the Indian Penal Code : See 
Han Ghand v. Emperor [1934 I.T.R. 336, September issue]. The 
reasoning on which this decision is based is that until a notice is 
served on the assessee he is not legally bound to furnish any infor- 
mation about his income and he is not therefore guilty of any 
offence under Section 177, Indian Penal Code, With all respect 
to the learned Judge who decided this case, we think that though a 
person may not be bound to make any return if no notice has been 
served on him, if he does make a return the fact that no notice 
had been served is no defence to a prosecution for having made a 
false statement. His Lordship’s attention does not appear to have 
been invited to Section 62 of the Income Tax Act. If Section 177, 
Indian Penal Code, stood alone and there was no provision such 
as that contained in Section 52 of the Income Tax Act, the deci- 
sion would have been correct. But Section 52 clearly provides 
that “ If a person makes a statement in a verification metionedin 

Section 22. ..which is false and which he either knows or 

believes to be false or does not believe to be true he shall be 
deemed to have committed the offence described m Section 177 of 
the Indian Penal Code.” This section, we think, is clear and 
renders the question whether the person was legally bound to 
furnish information, irrelevant. 

Judicial Committee on the Assessment of Successors to Business. 

The decision of the Judicial Committee in Maharajadhiraj of 
Darbhanga v. Commissioner of Income Tax, Bihar and Onssa 
[1934 I. T. B. 345] removes certain doubts that arise on the 
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interpretation of Section 26 (2) of the Income Tax Act. The sub- 
section provides that * Where at the time of making an assess- 
ment under Section 23 it is found that the person carrying on 
any business, profession or vocation has been succeeded in such 
capacity by another person the assessment shall be made upon 
such person succeeding, as if he had been carrying on the business, 
profession or vocation throughout the previous year, and as if he 
had received the whole of the profits of that year,* It was argued 
on behalf of the assessee in this case that the sub-section was con- 
fined to cases where the predecessor could himself have been 
assessed under Section 23, and that if a person dies before he has 
submitted a return and before the period for filing the return has 
expired, his successor cannot be assessed under Section 26 (2). 
Their Lordships held that ‘ assessment * did not mean the definite 
act of making an order of assessment. The words * at the time of 
making an assessment * meant ‘ in the course of the process of 
assessment ’ and inasmuch as in the case before their Lordships 
notice had been duly served on the late Maharaja before his death, 
the process of assessment had begun and his successor could be 
rightly assessed under Section 26 (2). 

The second argument that Section 26 (2) was confined in its 
application to succession inter vivos and does not apply to cases of 
succession on death was also rejected by their Lordships. 

Appeal to Privy Council From Order Refusing to require Commissioner to 

State Case : Allahabad View. 

In Ferojs Shah v. Commissioner of Income Tax, Punjab [1933 
I.T.E. 219 ; I.L.R. 14 Lah. 682] the question whether an appeal 
lies to the Privy Council from an order of a High Court refusing 
to require the Commissioner to state a case to the High Court was 
raised before the Judicial Committee, but their Lordships refrained 
from answering the question as the case failed on the merits. The 
Board however made this remark: The objection is a serious 
one. Admittedly such an appeal as the present is not authorised 
by the Income Tax Act itself. If open at all, it must be justified 

under Clause 29, Letters Patent as being an appeal from ‘ a 

final judgment, decree or order made in the exercise of the original 
jurisdiction * by a Division Bench of the Court.*’ 
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The Allahabad High Court had recently to consider the ques- 
tion in Gurmuhh Bai v. Secretary of State for India in Council 
[1934 I.T.E. 412] and their Lordships Sulaiman, C. J., and Bajpai, 
J., after a review of the earlier decisions, have followed the decision 
in B. M. Ghettiyar Firm v. Commissioner of Income Tax^ Burma 
[I.L.E. 8 Eang. 435] and answered the question in the negative, 
The Lahore High Court has taken a different view in Feroze 
Shah's case [I.L.E. 12 Lah. 166.] 

It IS however important to note, that Section 66-A (5) of the 
Income Tax Act specially preserves the full and unqualified exercise 
of His Majesty’s pleasure in receiving or rejecting appeals to His 
Majesty in Council and the assessee can therefore, ai'pJy to their 
Lordships of the Privy Council for special leave. 


Solvent Partner’s Right to Set off Entire Loss in Partnership. 

A very important question which may often arise in the assess- 
ment of partners was decided by the Madras High Court in Com- 
missioner of Income Tax, Madras v. Rm. Ar, Bm. Arunachalam 
Chettiar and Son [1934 I.T E. 401], The assessee was the sole 
owner of a money-lending business and the capitalist partner in a 
cotton trade. The cotton trade failed and was closed down, and 
the assessee had to bear the entire loss, as his partner was a man 
of straw. The assessee was allowed to set off his own share of the 
loss but was not allowed to set off against his other income his 
partner’s share of the loss in the cotton trade which he had to bear. 
The evidence showed that the cotton business was closed down in 
March 1930, on April 1, 1930 the debit in the cotton trade accounts 
against the partner was transferred to the assessee’s accounts, the 
debt was written off as irrecoverable in March 1931 and the asses- 
see claimed a deduction in respect of the amount thus written 
ofi‘. The claim was rejected by the Commissioner as a capital 
loss. The High Court upheld the decision of the Commissioner 
that the claim for set off could not be allowed, though for different 
reasons. The learned Chief Justice has pointed out that a claim 
for deduction can be made in two ways, as a loss in business or as 
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a bad debt. The claim could not be allowed as a loss in business 
inasmuch as the assessee*s share of the loss was shown separately 
in the accounts and his partner’s share of the loss was not asses- 
see’s loss. As regards treating the claim as a bad debt, his Lord- 
ship said as follows : “ There is no bad debt owing by Somasunda- 
ram Pillai (the assessee’s partner m the cotton trade) to the money- 
lending business. The money-lending business never lent any 
money to Somasundaram Pillai. If it had lent money to Soma- 
sundaram Pillai and that had proved to be a bad loan, then the 
assessee’s money-lending business could rightly have claimed to 
set it off against the profits and gams of the money-lending busi- 
ness. In fact this was nothing more than a lending by the money- 
lending business of money to the cotton business and not to 
Somasundaram Pillai. What had happened since the business 
closed down is that Somasundaram Pillai has become a debtor of the 
assessee and a bad debtor of the assessee. He is not and never 
was a debtor of the money-lending business at Perambalur.” 

With all respect and m spite of our most anxious considera- 
tion of the question we find it difficult to follow the judgment. On 
the first aspect of the question, it is clear that a partner is liable 
under the Indian law, jointly and severally with his other partners 
for all the debts of the firm. Section 26 of the Indian Partnership 
Act, 1932, following Section 43 of the Indian Contract Act, pro- 
vides that “ Every partner is liable, jointly with all the other part- 
ners and also severally for all the acts of the firm done while he 
is a partner.” Where a partnership ends in a loss each partner is 
liable to pay the entire debts. And if one of them is a bankrupt 
and the other partner has to bear all the loss, we see no reason 
why he should not be allowed to claim the entire loss as his loss in 
the business. On the other hand, if a partner pays his co-partner’s 
share of the loss treating the amount he thus pays as a loan to the 
latter, and subsequently the debt becomes irrecoverable, there is no 
reason why it could not be treated and deducted as a bad debt. 
The fact that the debt is in such cases a debt due to the assessee 
and not a debt due to the money-lending business (of which the 
assessee is the sole owner), would not in our opinion, make any 
difference, even assuming that this is the true legal position* 



1934] 


NOTES AND COMMENTS 


63 


The decision of the Judicial Commissioner’s Court of Sind in 
Gommissioner of Income Tax, Bombay v. Khemchand Bamdas 
[1933 I.T.E. 311] may usefully be referred to in this connection. 
The facts of the case were very similar. The assessee carried on 
business at several places. There was a loss in the business which 
he carried on at Bunder Abbas in which he had a working part- 
ner. He settled accounts with his partner. It was found that the 
latter had to pay Es. 36,134 as his share of the loss in the business. 
The assessee obtained a document from his partner by which the 
latter agreed to pay this amount in instalments. Three of such in- 
stalments had to be written off as bad debts and the assessee’s 
claim for deduction of the amount thus written off from his other 
income, was allowed. The learned judges said : ** In the present 
case the assessee is being taxed personally and it is open to him to 
say that on a settlement of accounts of the old partnership, he 
treated the amount due by Lokumal (the working partner) as a 
loan made by him personally to Lokumal and that the loss which 
he consequently sustained on account of the failure of Lokumal to 
pay back the loan is a loss which he is entitled to claim credit for 
in assessing the profit which he has made in respect of all kinds of 
business carried on by him in the year of assessment.” We think 
this represents the better view. The fact that the assessee is the 
capitalist partner would not make any difference and it may be 
noted that though the Commissioner’s decision in Arunachalam 
Ghettiar^s case was based on this fact, the judgment of the High 
Court is not grounded on any such distinction. However, so far 
as the Madras Presidency is concerned, the decision of the High 
Court in Arunachalam Ghettiar's case is binding and in view of 
this decision a person who has to bear his ex-partner’s share of the 
loss owing to the latter’s inability to pay, is not entitled to set off 
this loss against his other profits and gains. The question does 
not appear to have come before the other High Courts for decision. 


Mercantile System of Accounting and Assessment of 
Unrealised Interest. 

It is now well settled that interest which has merely accrued 
due but has not been received by the creditor cannot be taxed, 
and that the execution of a promissory note or bond to the 
creditor for the interest which has accrued due would not make 
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any difference. The Lahore High Court has in a recent case drawn 
a very important distinction in this respect between cases where 
the accounts are kept on cash system and cases where the accounts 
are kept in the mercantile system; [Vide Ahmad Din v. Commis- 
sioner of Income Tax, Punjab (1934 I.T.R. 369)]. In this case 
the method of accounting employed by the assessee was the mer- 
cantile or book profit system, under which entries are made in the 
account on the date not of the receipt of the money or expenditure 
of money but on the date of the transaction irrespective of the date 
of cash payment and a profit and loss account is prepared on this 
basis. According to this method the assessee regularly entered in 
his profit and loss account interest which was not actually received. 
The Commissioner held that as the assessee had adopted this sys- 
tem and treated interest which had not been actually received as 
received for purposes of profit and loss account he cannot be 
allowed for purposes of assessment to income-tax to claim a 
deduction of interest so credited in the accounts on the ground 
that it had not been actually received ; and the High Court upheld 
this view. The remedy of the assessee if the interest becomes 
irrecoverable subsequently, is to claim a deduction of the amount 
as a bad debt. 

If the decision is right the keeping of accounts on the mercan- 
tile system is decidedly disadvantageous to assessees, for it is cer- 
tainly unwise to follow the roundabout course of paying income- 
tax on unrealised income first and then claiming a deduction when 
the debtor becomes unable to pay, especially when, as the law now 
stands, the income-tax authorities are the sole arbiters as to when 
a debt has become irrecoverable and whether it has become irre- 
coverable. The course suggested, namely, of treating unpaid 
interest as paid and subsequently claiming a deduction of the same 
as a bad debt if the debtor is unable to pay, is also somewhat 
anomalous in law. Once a debt is paid it is extinguished. How 
can it be treated as a debt or a bad debt subsequently ? Unless 
there has been a novation with the consent of both parties a new 
debt cannot come into existence. The fact that the assessee keeps 
his accounts on the mercantile basis cannot create a new debt. 
The real test appears to be not whether the basis of accounting is 
cash or mercantile but whether there has been a real receipt of 
interest — receipt in cash, in kind or by adjustment. 
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Assessment of Profits of Money-Lender Who Takes Over Debtor’s Property 

in Satisfaction of Debt. 

The practice followed by the income-tax authorities in assess- 
ing the profits of a money-lender who has been compelled, owing 
to the inability of the debtor to pay, to take over his debtor’s lands 
in satisfaction of the moneys advanced to him has not been quite 
uniform. In some cases the assessment is postponed until the 
money-lender re-sells the land. In other cases a portion of the 
value of the properties is allocated for interest on the loan and 
this amount is taxed in the year in which lands are transferred and 
the question whether income tax is payable m respect of the receipt 
of the land to the extent to which the value thereof exceeds the 
principal advanced is held in suspense until the lands are sold. 
There is also considerable doubt as to whether the criterion of the 
value of the lands transferred is the amount of the debt in satis- 
faction of which the lands are made over or the actual value of 
the lands on the date of transfer ; and revenue authorities some- 
times insist on appropriating the value of the lands in the first 
instance to interest on the debt. 

A practical method of assessing the profits in such cases and 
the procedure to the followed by income-tax authorities are laid 
down by the Eangoon High Court (Page, C.J., Baguley and 
Ba U, JJ.) in Commissioner of Income Tax, Burma v. P. L. S. M, 
Concern (reported m the October number of Income Tax Reports, 
1934 I.T.E. 417). The rules laid down in this case may be 
summarised as follows : — 

First, the amount of debt in satisfaction of which the 
lands are transferred is not a criterion of the value of the lands 
taken over, but in each case the income-tax authorities must 
make an estimate of the real value, in the accounting year, of 
the lands transferred (unless the lands have been sold by the 
assessee in the accounting year.) And in making an estimate of 
N— 9 
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the value, while the assessees are not bound by the figure at 
which the lands are enleied in their account books, the income 
tax authorities are also not bound to accept the assessees’ estimate 
of the value, though the value of the lands as set out in the 
assessees* books may be treated prima facie evidence of their 
true value. 

Secondly, if the estimated value of the lands in the accounting 
year was greater than the principal sum that was lent, the income 
tax authorities would be entitled to treat the balance after deduct- 
ing an amount equivalent to the loan, as representing profits and 
gains accruing from the transaction and to assess the same as 
income chargeable with income tax. On the contrary, if the 
estimated value of the lands was less than the amount of the 
principal sum that had been lent, no tax would be chargeable in 
the accounting year in which the lands were transferred, although 
it may be that the estimated value of the lands in that year 
exceeds the amount due to the assessees in respect of interest on 
the loan. 

Thirdly, inasmuch as the assessment of the lands in this way 
is based on what must necessarily be a mere estimate of the lands 
it would be fair and reasonable that an adjustment of the assess- 
ment should be made in the accounting year in which the asses- 
sees sell the lands, when it would be possible finally to ascertain 
whether or not in respect of the transaction a profit chargeable 
to income tax had accrued to the assessees. Until the sale takes 
place the final adjustment of the assessment must necessarily 
remain in suspense. 

This decision lays down a workable method which income 
tax authorities can safely follow in cases of this nature. The first 
two propositions are also founded on sound principles, namely, 
(i) that entries in the assessee’s books are not conclusive 
evidence of profits, income tax authorities being bound in each 
case to ascertain as a fact what the real profits are {Sun Life 
Insurance v. Clark, 6 Tax Cas. 59) and (ii) that where assets are 
accepted in adjustment of the whole indebtedness of the debtor 
there is no scope for the presumption that it is to the creditor’s 
advantage to attribute payments to interest {per Lord Mac- 
miMjAN in Commissioner of Income Tax v. Maharajadhiraj of 
Vharhhanga, 1933 I.T.B. 94 at 108). On the third proposition 
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we feel some doubt as to whether the Indian Income Tax Act 
contemplates a preliminary assessment in the year of transfer and 
a final assessment m the year when the properties are resold. But 
whether the two assessments are to be viewed as preliminary and 
final or as two distinct assessments in the eye of the law, this dis- 
tinction is not very material for p>ractical purposes and the proce- 
dure laid down by Page, C. J., does not seem to be open to any 
objection on this score. 

As a well-defined and uniform practice is desirable in cases 
of this nature we would invite the attention of Commissioners of 
Income Tax and the subordidate income tax authorities to this 
important judgment of the Kangoon High Court and the rules laid 
down therein. 

Partition of Hindu Undivided Families. 

The judgment of the Lahore High Court in Sahgram Ramlal 
V. Commissioner of Income Tax, Punjab (1934 I. T. E. 448) deals 
with a very important question relating to the assessment of joint 
Hindu families. Section 26-A of the Income Tax Act provides that 
if at the time of making an assessment it is claimed by or on behalf 
of a member of a Hindu family that a partition has taken place 
among the members of such family the Income-tax Officer shall 
make such inquiry thereinto as he may think fit and that if he is 
satisfied that a separation of the members of the family has taken 
place and that the joint family property has been partitioned among 
the various members or group of members in definite portions he 
shall record an order to that effect. Under the Hindu law a mere 
severance of status amounts to a partition and, as the word parti- 
tion is not defined in the Income Tax Act, the question naturally 
arises whether the partition contemplated by Section 25-A includes 
a partition effected by a mere declaration of severance of status 
without a division of the joint property by metes and bounds. 

This question was raised before the Lahore High Court m 
1933 in Sher Singh Nathu Bam v. Commissioner of Income Tam^ 
Punjab (1933 I. T. K. 287) and the learned Judges (Jailal and 
Monroe, JJ.) before whom the case came on for hearing, being 
of opinion that the question was an important one, referred it 
to a Pull Bench. In a recent case, the same question was raised 
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before Addison and Sale, JJ, m Sahgram Bamlal v. Commis- 
sooner of Income Tax^ Punjab (1934 I.T.R. 448) and the learned 
Judges held that the words of Section 2S-A clearly contemplate an 
actual partition by metes and bounds and declined even to direct 
the Commissioner to state a case to the High Court on this ques- 
tion. The learned Judges said : 

“ The principal contention before us was that Section 25-A 
did not contemplate an actual partition by metes and bounds of 
the ]oint family property. It seems to us that it is impossible 
so to hold. If actual partition had not been contemplated the 
clause, ' and that the joint family property has been partitioned 
among the various members or groups of members m definite 
portions’ would not have been added to the section ; for the clause 
immediately preceding it would be suflicient if the law was that 
actual partition of the property was not necessary . . . The 

words are clear and it is impossible to hold that the legislature 
added the second clause without intending that it should have 
a meaning.” 

‘ Hindu Undivided Family ’ : Whether Includes Jain Families. 

Though the religious beliefs and rites of Jams differ to a 
large extent from those of Hindus, it has been settled by a series 
of decisions that Jains must be presumed to be governed by the 
Hindu law in the absence of evidence establishing a custom or 
usage to the contrary. Following these decisions the Judicial 
Commissioner’s Court of Nagpur has held that the term ‘ Hindu 
undivided family ’ m the Indian Income Tax Act includes Jain 
undivided families : Nathu Sah v. Commissione?' of Income Tax^ 
C. P. and Bear (1934 I.T.B. 463). 

^ Hindu Undivided Family ’ : Whether Includes Single Male Member Living 

Jointly with Widows of Deceased Coparceners. 

The important question whether a Hindu family consisting 
of a single male member and widows of deceased co-parce- 
ners is a ‘ Hindu undivided family * within the meaning of that 
expression as used in the Indian Income Tax Act was referred 
to the Court by the Commissioner of Income Tax, Central 
Provinces in Nathu Sao v. Commissioner of Income Tax, G, P. 
a 7 id Berar (1934 I. T. E. 463). As widows are not entitled 
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to any share in the family property but only to maintenance the 
term ‘ undivided family ’ is to some extent inappropriate bo such 
a family, but as observed by Sik V. Eambsam in Vedathanni v. 
Commissioner of Income Tax [1933 I. T. R. 70 ; I. L. E, 56 Mad. 
1] “ so far as the Hindu law is concerned, there is little scope for 

any doubt There can be a joint family with a single member 

provided there are other members entitled to maintenance from 
the estate.” The learned Judicial Commissioners have rightly held 
following this case that where a single Hindu male lives jointly 
with the widows of deceased co-parceners there is an ‘ undivided 
family ’ within the meaning of the Income Tax Act. The question 
whether a family continues to be a family when all the co-parce* 
ners and their wives die leaving only a single male member is a 
more difficult one and does not appear to have come up for decision 
before the Courts. 

Casual and Non-recurring Receipt and Income distinguished. 

Sir Gteorge Lowndes in defining the meaning of the word 
* income ’ said : ‘‘ Income, their Lordships think, in this Act, con- 
notes a periodical monetary return ‘ coming in* with some sort of 
regularity or expected regularity, from definite sources. The 
source is not necessarily one which is expected to be continuously 
productive but it must be one whose object is the production of a 
definite return, excluding anything in the nature of a mere wind- 
fall.” A good example of a windfall which does not fall within 
the definition of income is to be found m the case of Commis- 
s%oner of Income Tax v. B. Johnstone [1934 I.T.R. 390]. Cer- 
tain workmen expected on the termination of their service a 
gratuity from the company whom they served. The company 
went into liquidation and a rich man who was interested in the 
company paid these workmen the gratuity which they had expect- 
ed from the company. The Eangoon High Court held, following 
the principle laid down by the Privy Council in Commissioner of 
Income Tax v. Shaw Wallace d Go, [1932, 36 O.W.N. 653] that 
the money so received was not income from other sources within 
Section 6 of the Income Tax Act but a receipt in the nature 
of a windfall and that it was exempted by Section 4 (3) (vii) of 
the Act from income-tax. 
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For a case on the other side of the Ime reference may be 
made to Comimss%oner oj Income Tax v, H. Panchapakesa Iyer 
[137 I.C. 657 ; 62 M.L.J, 656]. In this case an Assistant Engi- 
neer in Government service was compulsorily retired from service. 
As a result of petitions made to the Government, he was given 
compensation in a lump sum for having been compelled to retire 
before he should normally have retired. It was held that the 
amount was income falling within the definition of ‘ salary ’ in 
Section 7 {ii) and was assessable to income tax. 


DEDUCTION OF PARTNER S SALARIES. 

Hbastie V . Vbitoh & Co. 

The decision of the Couit of Appeal of England (Lord Han- 
worth, M.R., Slesser L. J., and Eomeb, L. J.,) in Heastie v. 
Veitch d Go, [1934 I. T, R. 456 ; 103 L, J. K. B. 492] throws 
much light on the vexed question when payments made by a part- 
nership to a partner can be deducted in computing the profits of 
the partnership. In this case the question was whether rent paid 
to a partner in respect of premises let by the partner to the firm 
can be deducted. The Court of Appeal held that such rent is 
deductible, reversing the judgment of Finlay, J. This is, as Lord 
Hanworth said, a very plain case even in England and much 
more so under the Indian Act which, unlike the English Act, 
allows deduction of interest on borrowed capital. 

Partner’s Salaries. 

The question whether salaries paid to a partner for services 
rendered by him can be deducted is a more difficult one. The 
opinions expressed in the judgments delivered m Heastie v. 
Veitch d Co, on this point are very instructive : Finlay, J., said ; 

** I put it to Counsel who assented — and I do not imagine it 
can be disputed — that if you have a salaried partner, that salary 
IB not a deduction before computing the profits of the partnership, 
although it is otherwise, of course, if it is the case of a company 
paying salaries to its servants and officials.” 

Lord Jijstioe Slesser said : 

“ With regard to salaries, those are the cases, as I under- 
stand, where it is held that the partner cannot be treated as 
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receiving a salary where money is paid to him in respect of the 
partnership business in one form or another. I am far from 
saying that, if a payment were made to a partner for something 
altogether disconnected with the partnership business as such, 
he might not be entitled strictly to remuneration on an indepen- 
dent contract.** 

Again, Rombr, Ij. J., said as follows ; 

** Where two persons agree together to carry on a business 
or a profession in partnership, it is no more possible, in ascer- 
taining the profits of that business or partnership for purposes 
of Schedule D, to deduct the salary paid to one or both of them 
for the work they have done in carrying on that business than 
it would be for a professional man to carry on a business on his 
own account and by himself to deduct something which he 
thought was equivalent to the value of his services rendered to 
himself. But it is not the fact that you can never, in ascertain- 
ing the profits of a partnership, deduct something paid to one of 
the partners. An illustration I ventured to give during the 
argument is this : suppose two people are carrying on business 
in partnership as hotel proprietors, and it is necessary for the 
purpose of carrying on that hotel, that business, that they 
should be supplied from time to time with wine, and suppose one 
of the partners is carrying on a wholly independent business on 
his own account in the wine business and supplies wine to the 
partnership, it would be idle to suggest, would it not, that for 
the purpose of ascertaining the profits of the hotel you could not 
deduct the sums paid to the pahrtner who was the wine merchant 
The fact that such a deduction would be permissible is, I think, 
made clear by Rule 10 of the rules applicable to cases I and II 
which says that for the purposes of taxation under Schedule D a 
partnership is treated as a separate entity from individual partners 
composing the firm.’* 

Indian Cases. 

In India the question of partner’s salaries has been consi- 
dered in three cases, Commissioner of Income Tax^ Madras 

V. B, S. Mines d Go* [ 1 I.T.C. 176 ] ; Bamakrishna Bamnath 
V. Commissioner of Broome Tax^ Central Provinces and Berar 
[ 4 I.T.C. 171 ; 139 I.C. 290] and Electric d De7ital Stores v. 
Commissioner of Become Tax^ Punkah [I.L.B, 12 Lah, 663; 
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134 I.C. 198], In the first case it was held, on the facts stated, 
that the drawings of partners were part of the profits and there- 
fore taxable by whatever name they were described. 

In the second case it was observed that a partner might con- 
ceivably do business m his individual capacity and in that 
capacity might render services to the firm in consideration of 
which the firm might pay him a remuneration which would be a 
legitimate deduction from the assessable income of the firm. But 
on the fact it was held that there was no such arrangement and 
the claim for deduction was disallowed. In the last case a learned 
Judge of the Lahore High Court, quoting from Scndaeam’s Law 
of Income Tax, stated the principle in terms which are somewhat 
more liberal to the assessee thus : “ If however, a particular 

partner or partners possess special qualifications for which they 
are paid a salary irrespective of the existence of profits and over 
and above their share of profits the salaries could be allowed as a 
deduction.” 

The Tsde Test. 

In view of the observations which have been made by their 
Lordships in Heasiie v. Veitch d Go., it is doubtful whether even 
if a partner possesses special qualifications, remuneration paid to 
him for carrying on the partnership business can be claimed as a 
deduction. The correct test appears to be not whether the partner 
had special qualifications but whether the services rendered by 
him were rendered in the course of a business which is indepen- 
dent of the partnership — whether the work was done in the 
capacity of a partner or in an independent capacity. 
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Income Tax Sessions of the Madras High Court, 

Sir Owen Compton Beasley, G. J., Sir V. Bamesam, J., 
and King, J., of Madras High Court sat recently to hear income 
tax cases. Their Lordships granted leave to apjieal to tlio Privy 
Council from their decision in 2Jm. Ar, Bm. Arujiachalain 
GlietUyar's Case [1934 I. T. E. 401] in which it was lield tliat a 
partner was not entitled to set off against the profits earned by 
him his ex-partner’s share of loss in partnership business whicli he 
had to bear owing to the latter’s inability to pay. The question 
whether ,a gratuity paid to an employee of a company, after his 
retirement, under the Provident and Gratuity Funds Eules of 
the company was assessable under Section 7 (1) of the Indian 
Income Tax Act was easily answered in the affirmative in 
Balaji Bow v. The Commissioner of hicome Tax [0. P. No, 207 
of 1935] and the principle laid down in The Mylapore Fermanent 
Fund Case [I.L.E. 47 Mad. 1] and affirmed in The Madura Hindu 
Permanent Fund Case (I.L.B. 56 Mad. 415 ; 1933 I.T.E. 46) 
with regard to guaranteed interest paid to the members of 
mutual benefit societies, which as the Chief Justice observed 
had become rather unpopular with the revenue authorities, was 
re-affirmed in the Sri Meenakshi Nidhi Ltd, There was also a 
long discussion of what constitutes a ‘ business’ and the difference 
between a separate business and a branch in the case of the 
South Indian Industrials Lid. Throughout the sittings even a 
casual observer would have been struck by the unostentatious 
learning and experience of the Chief Justice and his Lordship’s 
patience in hearing the arguments of counsel and eager desire to 
do real justice. 

Rents Received by Usufructuary Mortgagee Towards Interest. 

Their Lordships delivered judgment on December 13 in the 
case of Hajee Mahomed Sadak Koyee Saheb v. Commissioner of 
Income Tax^ Madras, in which the question was whether rents 
collected by a usufructuary mortgagee and appropriated towards 

N— 10 
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the interest due on the loan was agricultural produce and exempt 
from tax as such. Their Lordships held that such income was 
agricultural income, though it was credited, on receipt, towaids 
the interest due on the mortgage debt. It was further held that 
the fact that a particular rate of interest was mentioned in the 
mortgage deed did not make any difference in principle. The cases 
of Commissioner of Income Tax v, Ihrahimsa Bowther [I.L.E. 61 
Mad. 456], In re Mukund Sarup [I.L.R. 60 All. 496] and Com- 
missioner of Income Tax^ Bihar and Orissa v. Maharajadhiraj of 
Barbhanga [1934 I.T.E. 107 ; A.I.E. 1934 Pat. 178] were referred 
to m the judgment. 

Assessment of Subjects of Mysore Residing in Civil and Military Station, 

Bangalore. 

In Ghinnastvami Mudaliar v. Commissioner of Income Tax, 
Bangalore Cantonment which was decided on December 10, the 
question was whether a subject of the Mysore State residing in 
the Civil and Military Station of Bangalore could be assessed 
to income tax at the rates applicable to residents in British India 
in view of the fact that the Finance Act had not been introduced 
to the C. & M. Station by any order or notification of the Governor- 
General in Council. Their Lordships held that Section 3 of the 
Indian Income Tax Act as in force in the C. (&M. Station enabled 
the income tax authorities to levy tax on residents in the Station 
at the rates fixed in British India. 

Right to Let off Loss in Business Which Has been Closed Down Against 

Other Income. 

Another question which is of far-reaching importance to 
businessmen, namely, whether when one of the several businesses 
carried on by a company is closed, the company can claim a 
set off against its income from the other businesses, losses and 
expenses incurred in connection with the business that 
had ceased to function in the year of account (e.g., interest on 
borrowed capital, depieciation of machinery etc.,) was answered 
in the negative in the South Indian Industrials Ltd. v. Com- 
missioner of Income Tax (decided on December 12). The exact 
scope and effect of this decision will be considered later on, 
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Partition of Hindu Undivided Families : A Full Bench Ruling. 

Judicial opinion on the very important question whether 
Section 25-A of the Indian Income Tax Act (which provides for 
assessment of Hindu undivided families after partition) contem- 
plates partition by metes and bounds or mere separation in status 
without actual partition is becoming quite unsteady. It was only 
in the November issue of our Reports that we reported and com- 
mented upon the case of Sahgram Bavilal v. Commissioner of 
Income Tax^ Punjab (1934 I. T. R. 448), in which Addison and 
Sale, JJ., dismissed an application to require the Comniissioner of 
Income Tax to refer this question to the High Court on the ground 
that the words of Section 26-A were clear and that it was impos- 
sible to hold that the legislature added the second clause in Section 
25-A {viz,, ‘ and that the joint family pi opei ty has been partitioned 
among the various membeis or groups of members m definite 
portions ’) without intending that it should have a definite mean- 
ing. Their Lordships were unhesitatingly of opinion that Section 
25-A contemplates a partition in which there is not only a division 
in status but also a partition by metes and bounds. 

When this question w^as raised before Jailal and Monroe, JJ., 
on an earlier occasion the learned judges said that it was an im- 
portant one and that it was desirable that the case should be heard 
by a Full Bench. [See Sher Singh Nathu Bam v. Commtssioner 
of Income Tax (1933 I. T. R. 287)]. The Pull Bench have now 
expressed their opinion in Sher Singh Nathu Bam*s Case (see p, 
479 infra), but the answer given is quite different. It is a matter 
for regret that the fact that the question had been raised in 
Sher Singh Nathu Bam^s Case and referred to a Full J^ench was 
not brought to the notice of the judges who decided Saligram^s 
Case* Nor is Sahgra??h^s Case overruled or even referred to by the 
Full Bench. 

The Decision of the Full Bench. 

The opinion of the Full Bench may be summarised thus: 
under the Hindu law there are three stages in a partition : first, 
a mere severance in status ; secondly, severance in status accom- 
panied by ascertainment of shares either by consent or by decree 
of Court ; thirdly, severance in status, ascertainment of shares 
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and division of the family property by metes and bounds accord- 
ing to the shares. In their Lordships* view mere severance in 
status is not sufficient, and partition by metes and bounds is not 
necessary. What Section 25- A contemplates is a partition of the 
second kind, namely, severance in status accompanied by ascer- 
tainment of shares. 

With regard to this classification it has to be observed that the 
shares of a member of a joint family is fixed by law and not by the 
parties as in the case of ordinary partnerships, and once severance 
in status is effected, the shares become automatically ascertained. 
It must also be remembered that these are only different stages m 
a partition and not different kinds of partition. There is a parti- 
tion onl;y when the last stage is reached. 

The grounds on which the Full Bench have based their 
opinion are: first that Section 25-A itself ‘recognises co-owner- 
ship and does not hold that a Hindu joint family must split into 
its individual components before it can be said that the family 
has partitioned its property within the meaning of the section.* 
But this is certainly not inconsistent with a further provision 
that if the co-owners want to be assessed as separate units there 
must be a partition between them of the property in definite 
portions. It is equally difficult to follow the second ground, 
namely, that the property owned by a family may be a trading 
business and that nothing more could be done to such business 
exce]pt to ascertain the shares. We doubt, further, whether their 
Lordships are right in taking the word ‘ portion ’ as identical in 
meaning with ‘ share \ We use the word ‘ portion * to denote a 
physical, tangible part of a thing and the word ‘ share * to denote 
an abstract fractional share, e.^., we say ‘ a portion of the land 
was washed away * or a ‘ portion of a house is to let.* We do 
not use ‘ share * in such cases. The word ‘ partition ’ itself in its 
ordinary sense means division of the property between co-owners 
and not a mere conversion of co-parcenery into co-ownership. 
When we direct our attention to the wording of Section 25-A and 
to the exact significance of words ‘ partitioned ’ ‘ definite * and 
‘ portions we have to say with Addison and Sale, JJ., that it is 
impossible to construe the words ‘ property has been partitioned 

in definite portions* in Section 25-A as referring to anything 

other than a partition by metes and bounds, that is, a division of 
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the joint family property into specific portions and not merely into 
abstract fractional shares. To make the point clearer, if two co- 
sharers A and B decide to separate and merely say that each is 
entitled to a half share in the abstract in the common property 
we cannot say there has been a partition of their property in de- 
finite portions. But if they say that the eastern half of the property 
belongs to A and the western half to B, or that items X, Y, and 
Z are allotted to A and P, Q and li to B, though the making 
out of the items and delivery of possession may take place later 
on, there is a partition of the properly in definite [lortions. 
And this we think is what is required for the purposes of 
Section 26-A. 

Contingent Assessment. 

The judgment of Finlay, J., in Lambe v. Inland lievenuc 
Commissioners [103 L. J. K. B. 69] reported at p. 494 infra deals 
with two questions wliich are of some general importance. In 
this case an assessment was made on interest which had accrued 
due but had not m fact been received by the assessee and the 
Special Commissioners, on appeal, confirmed the assessment sub- 
ject to the condition that the tax should not be collected unless 
and until the interest was in fact received by the assessee. Kefer- 
ring to this mode of assessment Finlay, J., said : 

“ I think this procedure is exceedingly unsatisfactory. The 
general position is that an assessment is made; that it is either 
confirmed or it is discharged or it is modified ; but there emerges, 
if the assessment is confirmed to any extent, a sum which is due 
and exigible from the subject who has been assessed. I know of 
no provision, and my attention has not been called to any provi- 
sion in the Acts which authorises the making of what one may, I 

suppose, not inappropriately call a contingent assessment If 

the legislature thought fit to give authority to make assessments 
in this contingent form, they could of course do so, but until that 
IB done I do for myself feel that an assessment must be a definite 
thing...” 


Assessment of Unrealised Interest. 

The judgment in Lambe^s Case (supra) contains also an 
instructive discussion of the general question whether, where 
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there is a sum due to the assessee by way of interest, that can 
come in as part of the income of the assessee before it has in fact 
been paid to the assessee. On this question Finlay, J., said ; 

“ Certainly one would, looking at the thing quite generally, 
suppose that income means what comes in and that it refers to 
what IS actually received by the tax payer. Of course, income 
may be of various sorts, income under Schedule A, and under the 
various other Schedules ; but none the less the tax is a tax on in- 
come. It is a tax on what in one form or another goes into a 
man’s pocket. That is the general principle.” 

Again, after referring to the cases cited by the Counsel, his 
Lordship said : “I think that if the authorities are looked at and 
particularly the judgment of Lawbenoe, L. J., in the Bonner 
Maurice Case [14 Tax Cas. 580] it will be seen that the judges 
deciding these different cases were none of them suggesting 
that you could have a tax where there was in fact no income 
received.” 

It was held in this case that interest on a loan, although it 
had accrued due could not be taxed until it had in fact been 
received by the assessee. 

Failure to Produce Account Books of Foreign Branches. 

Non-compliance with an order to produce account books 
relating to a business conducted in British India empoweis the 
income tax authorities to levy best judgment assessment. The 
decision of the Lahore High Court in Sonaram Nihalchand v. 
Commissioner of Income Tax, Punjab and N'.W.F.'P., (reported at 
p. 489 infra) shows that failure to produce account books relating 
to foreign branches of the assessee’s business may lead to results 
which are not leas unpleasant. In this case the assessee carried 
on business at Kabul (outside British India) and in Peshawar. 
He produced accounts relating to Peshawar but refused to 
produce the Kabul accounts. There were remittances from 
Kabul to Peshawar and vice versa* Though there was nothing 
to show that the Kabul business made ahy profits or that the 
remittances from there were out of the profits and though it 
appeared further from the Peshawar accounts that the total 
amount of the remittances from Peshawar to Kabul exceeded the 
remittances from Kubul to Peshawar, the revenue authorities 
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were held justified in levying income tax on an amount which they 
presumed must have been the profits of the Kabul business remit- 
ted to Peshawar. The law permits a strong presumption to be 
made against a person who refuses to produce his accounts and 
assessees who do not remember this may find themselves heavily 
assessed. 

Construction of Income Tax Statutes : Reference to Reports of Royal 

Commissions. 

In Assam Railways and Trading Co,, Ltd. v. Commissio^iers 
of Inland Revenue, which was decided by the House of Lords in 
July 1934, [1934 I.T.E. 467 ; 103 L.J.K.B. 683], the main ques- 
tion before their Lordships was one relating to the construction 
of Section 27 of the English Finance Act, which provides for 
relief against double taxation m the Dominions and United King- 
dom in respect of the same profits. We have adverted to this sub- 
ject at p. 56 supra. The judgment of Lord Weight in the above 
mentioned case deals with a question relating to construction of 
statutes which may often arise in the interpretation of the Income 
Tax Act and its amendments. The counsel for the assessee in the 
case sought to introduce into his argument certain recommenda- 
tions from a report of a Eoyal Commission on income tax. He 
argued that, as the enactment which was being construed by the 
House followed these recommendations it should be presumed that 
the words of the enactment were intended to give effect to them 
and that these recommendations could therefore be used to show 
the intention of the legislature. His Lordship said : 

“ On principle no such evidence for the purpose of showing 
the intention, that is, the purpose or object, of an Act is admis- 
sible. The intention of the legislature must be ascertained from 
the words of the statute with such extraneous assistance as is 
legitimate”. ” It was clear.” his Lordship said, ** that the 
language of a Minister of the Crown in proposing in Parliament 
a measure which eventually becomes law is inadmissible and the 
report of Commissioners is even more removed from value as 
evidence of intention, because it does not follow that their 
recommendations were accepted”. The observations of Lord 
Halsbubt, L. C., in Eastman Photographic GoJ^s Case [1898 
A. C. at p, 575] are distinguished by Lord Wright on the 
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ground that there, that is, in Eastman Photographic Co.’s Case^ 
LiOBD Halsburt was treating the report as extraneous matter to 
show what were the surrounding circumstances with reference to 
which the words were used. 

Reference : Starting Point of Limitation For Applying to Commis- 
sioner. 

Section 66 (2) of the Indian Income Tax Act provides that 
* Within sixty days of the date on which he is served with notice 
of an order under Section 31 or Section 32 or of an order under 
Section 33. ..the assessee in respect of whom the order or decision 
was passed may by application. ..require the Commissioner to 
refer to the High Court any question of law arising out of such 
order or decision In a recent case which was decided by the 
Lahore High Court, Lala Har Ktshen Das v. Commissioner of 
Income Tax, Punjab and N,W,F.P, [1934 I.T.B, 484], the learned 
judges have held that the words “ served with notice of an order ” 
do not mean ‘ served with a written notice ’ or served with a copy 
of the detailed order giving reasons and that if the order was 
pronounced in the presence of the assessee or his agent, there 
would be a sufficient service of notice of the order on the assessee 
within the meaning of the section. 

With all respect to their Lordships we think there is a clear 
difference in law between serving a party with a notice of an 
order and merely announcing an order in his presence. Section 63 
of the Income Tax Act itself, to which unfortunately their Lord- 
ships’ attention does not appear to have been drawn, distinctly 
provides that * a notice or requisition under the Act may be served 
on the person therein named either by post or, as if it were a sum- 
mons issued by a Court under the Code of Civil Procedure, 1908 ’. 
Unlike proceedings in Court, there is no provision in the Income 
Tax Act that orders under Section 31 or Section 32 shall be pro- 
nounced in open Court in the presence of the parties and the fact 
that the party happened to be present in a particular case when an 
order under Section 31 or Section 32 was present cannot empower 
the Income Tax Officer or Assistant Commissioner to dispense with 
service of notice of the order or set time running for making an 
application to the Commissioner for a reference to the High Court. 
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[In the Peivy Council.] 

COMMISSIONEE OP INCOME-TAX, UNITED 
PROVINCES 

V, 

TEHEI-GARHWAL STATE. 

Lord Macmillan, Sir John Wallis and Sir George Lowndes. 
December 1, 1933. 

Income Tax — Native State Tbadinoin India — Peopits in 

1925- 1926 — Discontinuance of Business in 1927~Eight to 
Refund op Tax Paid— Indian Income Tax — Whetheb Tax on 
Income of Yeae of Assessment ob Income of Pbevious Yeab 
— Eefebenoe — Judgment Based on Wbong Constbuction— B es- 
judicata — Indian Income Tax Act (XI of 1922), Sections 3, 66 
(6) — Government Trading Taxation Act (III ’ of 1926), 
Section 2. 

A Native State made profits in the year 1925-1926 in British 
India, The Government Trading Taxation xict, 1926, > which 
rendered States carrying on business in India liable to he 
taxed came into force only on April 1, 1926, The High Court 
held, on a reference by the Commissioner, that under Section 3 of 
the Income Tax Act, 1922, the State was liable to be charged in 

1926- 1927 to income-tax on the basis of the profits made in 

1925- 1926, but, as the assessment was really on the profits of 

1926- 1927, if the State discontinued its business or there were 
no profits in any year it would be entitled to a refund in so far 
as the actual income of the year fell short of the income on which 
tax had been charged for the year. There were no profits in 
1926-1927 and the State claimed a refund of the tax that had 
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been collected from it. This question was again referred and it 
was contended on behalf of Commissioner that the tax paid in 
1926-1927 was a tax on the profits received in 1925-1926 and 
that the High Court was wrong %n its construction of Section 3 of 
the Act : 

Held, that under Section 66 (5), Income Tax Act, the judg- 
ment of the High Court in the original reference which had not 
been appealed from was as a whole binding between the parties 
whether or not it was based on a wrong construction of Section 3 
of the Act, and the State was entitled to the refund claimed. 

Obiter — The intention of Section 3 of the Income Tax Act of 
1922 is not to treat the income of the previous year merely as a 
measure of the income of the year of assessment but to tax the 
assessee in the year of assessment on the income received by him 
in the previous year. The Indian Income Tax Act of 1922 has 
introduced a definite change of system in this respect. 

Oases referred to : 

Behari Lal Mulliok, In re [1927] (I. L. E. 64 Cal. 
630; 103 I. C. 609; 31 O.W.N. 557; A. I. E. (1927) Cal. 653). 

Eamprasad, In re [1930] (I. L. E. 62 All. 419 ; A. I. E. 
(1930) All. 389 ; 1930 A.L. J. 679 ; 127 I.C. 679). 

Appeal from a Judgment of the Allahabad High Court. 

Dunne, K. C., and B. P. Hills, for the Commissioner, 

A. M. Latter, K. C., and W. Wallach, for the assessee. 

The Judgment of the Judicial Committee was delivered by 
Sir George Lowndes. Between April, 1926, and March 31, 1926, 
the Tehri-Garhwal State, the respondent in this appeal, carried 
on a timber business in British India, which resulted in consi- 
derable profits. The State was not during that year subject to 
the Indian Income Tax law, but in 1926 the Government Trad- 
ing Taxation Act was passed by the Indian Legislature and 
came into force on April 1, that year. Section 2 of the Act is 
in the following terms : — 

2. (1) Where a trade or business of any kind is carried on 

by or on behalf of the Government of any part of His Majesty’s 
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Dominions, oxckisivool' British Iiidiii that Government shall, in 
respect of the trade or bnsiucss and of all operations connected 
therewith, all property occupied in British India, and all goods 
owned in British India for the purposes thereof, and all income 
arising in connection therewith, be liable — 

(а) to taxation under the Indian Income Tax Act, 1922, in 
the same manner, and to the same extent as in the like case a 
company would be liable ; 

(б) to all other taxation for the time being in force in 
British India in the same manner as in the like case any other 
person would be liable. 

(2) For the purposes of the levy and collection of income tax 
under the Indian Income Tax Act, 1922, in accordance with the 
provisions of sub-section (1), any Government to which that 
sub-section applies shall be deemed to be a company within the 
meaning of that Act, and the provisions of that Act shall apply 
accordingly. 

(3) In this section the expression “His Majesty’s Dominions” 
includes any territory which is under His Majesty’s protection in 
respect of which a mandate is being exercised by the Govermnent 
of any part of His Majesty’s Dominions.” 

Assuming for the purposes of the present appeal that under 
this section the State became (as has been held in India) liable to 
taxation for the revenue year 1926-27 upon the profits of its tim- 
ber business, income tax would be chargeable under Section 3 of 
the Act of 1922 in respect of its trading profits for the previous 
year, i.e., the year ending March 31, 1926, and super-tax would 
follow under Section 55, at the rates imposed by the Finance Act 
for the year. 

The State was accordingly in the year 1926 called upon to pay 
by way of income tax and super-tax sums totalling Es. 43,294-14-0 
calculated upon the profits earned in 1925-26. The figures are 
not now in dispute, but from the first the State has contested its 
liability to taxation. It appealed from the original assessing 
authority to the Commissioner, and from the Commissioner, upon 
a reference made by him under Section 66 (2) of the Act, to the 
High Court. 
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This reference was heard by Mukeeji and Niamatullah, 
JJ., on November 21, 1929 [vide Bam Prasad, In re (1930) A.L J 
579 — Ed.]. Four questions of law had been formulated by the 
Commissioner. Question (1) was upon the State’s contention that 
the Act of 1926 was not applicable to it. Questions (3) and (4) 
were concerned with the nature of its dealings in British India. 
Question (2) upon the answer to which their Lordships think 
that the result of the present appeal depends, was as follows : — 

(2) Whether, since the G-overnment Trading Taxation Act 
only came into force on April 1, 1926, there is any liability for 
assessment with reference to transactions which took place before 
that date ? 

Upon this question the judgment of the High Court must be 
quoted in full: — 

“ Now we come to Question No. 2. The argument is that 
the income that is being taken into consideration for taxation 
accrued to the State in 1925-26, that the Government Trading 
Taxation Act came into force on April 1, 1926, and that, therefore, 
it would have no application to the income which was earned in 
the previous year (1925-26). On the face of it, this argument is 
very attractive ; but in view of the language employed in Section 
3 of the Indian Income Tax Act we do not think that it has much 
force. The Tehri State, we have been told, has continued this 
business in years subsequent to 1925-26, and the Income Tax 
Department has sought to assess it for the year 1926-27. The tax 
is to be paid in and for that year. The Income Tax Department 
is armed with power to tax the Tehri State any time after April 
1, 1926. That being so, let us read Section 3 of Act XI of 1922. 
We have already read it once before. Now, substituting the 
years with which we have to deal, the section would read as 
follows : — 

“ Where any Act of the Indian Legislature enacts that 
income tax shall be charged for the year 1926-27....tax,.... shall be 
charged for the year 1926-27....in respect of all the income, profits 
and gains of the previous year (1925-26)....” 

“ This is the natural reading of Section 3 in view of the facts 
before us. It seems to be quite clear to us that the tax which 



1934] COMMSK. OF INC. TAX V. TEHEI-GARHWAL STATE 


5 


has to be paid by the Tebri State for the year 1926-27 is to be paid 
on the amount of profits earned by it in the year 1925-26. If the 
State decided to stop its business, say in the year 1930-31, the tax 
paid by it in 1930-31, on the basis of the income of 1929-30, would 
be liable to be refunded, in so far as the income of the year 1930-31 1 \ 
fell short of the income earned in 1929-30.” 

In the result the learned Judges were of opinion that none of 
the grounds taken by the State were tenable. 

By the time this judgment was delivered it had apparently 
been ascertained that the State had in fact no taxable income in 
the year 1926-27, though whether tlie business had been discon- 
tinued, as the High Court seems to think, or whether it was only 
that no profits resulted, seems to be uncertain. 

A part payment of Es. 25,000 had been made by the State be- 
fore the reference, which left a balance of Es. 18,294-14-0 due upon 
the demand of the Income tax authorities. The State, basing itself 
upon the judgment of the High Court, claimed the return of the 
Es. 25,000 on the ground that it had no taxable income in the year 
1926-27. The Commissioner with equal confidence claimed pay- 
ment of the Es. 18,294-14-0. A S('.cond reference was thereupon 
made to the High Court, this time by the Commissioner of his 
own motion, asking for the determination of the following 
questions ; — 

“ (1) Does the judgment delivered by the High Court in Mis- 
cellaneous Case No. 671 of 1929 on November 21, 1929, operate of 
its own force to require the Ip come Tax Department to refund the 
sum of Es. 25,000 paid by the Tchri Darbar, and to refrain from 
collecting the balance of Es. 18,294-14-0 ? 

“ (2) if the answer to question (1) is in the negative ; — 

“ (a.) Is the Tehri Darbar liable to pay the balance of 
Es. 18,294-14-0? 

“ (&) Is the Tehri Darbar entitled to a refund of the amount 
already paid, i.e., Es. 25,000 ? ” 

The reference was heard by the same two Judges as in the 
previous case, and their judgment was delivered on November 6, 
1931. They answered the first question in the affirmative, and 
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held that the State was not liable to pay the balance of 
Rs. 18,294-14-0, and that it was entitled to a refund of the 
Rs. 25,000. 

The learned Judges recited the passage from their previous 
' judgment, which has been quoted above, and proceeded to interpret 
the language they had used, and the principle upon which their 
decision was based : — 

“We have carefully read our order of November 21, 1929, and 
entertain no doubt as to what we intended to hold and did hold. On 
a consideration of Section 2 of the Government Taxation Act (III 
of 1926), we were quite clear that the liability of the Tehri State to 
pay the income-tax arose for the first time after April, 1926, if it 
had assessable income in British India after that date. We pro- 
ceeded to hold that the Tehri State was liable to pay income-tax on 
the income of 1926-27 which for the purposes of assessment, was to 
be measured by the income received in the preceding year 
(1925-26). We did not intend to hold and did not hold, nor is 
there anything to that effect in our order dated November 21, 
1929, that the Tehri State was liable to pay income-tax on the 
income received before April 1, 1926, when the liability arose, 
that is, in the year 1925-26, the income of which year was 
imported into the consideration of the case merely as the basis 
of provisionally ascertaining the income of 1926-27, on which 
the tax was demanded. It was for this reason that a reference 
to possible refund in some future year was made by us. It is 
obvious that, if the income of the current year has to be taxed, 
the exact amount of income cannot be ascertained before the 
expiry of the year and that, if the tax is assessed and collected 
on the basis of the income of the preceding year, the question of 
refund must arise in case the business is discontinued in that 
year or if the total income fails short of the income of the preced- 
ing year which was assumed for the purposes of assessment as 
the income of the current year. This process of reasoning and 
the assumption that the assessment had been made in respect of 
the income of 1926-27 were partly, at any rate, inspired by the 
view expressed in the order of the Income-tax Commissioner, 
dated March 14, 1928, and by the strenuous opposition offered on 
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behalf of the Crown to the contention of the. Tehri State that 
the tax was claimed in respect of the income of the year 1925-26. 
Holding, as we did, that the Tc-hri State had been assessed to 
tax in respect of the income of 1926-27, calculated provisionally 
on the basis of the income which had accrued in 1925-26, we 
repelled the objection of the Tehri State. The provision of 
refund in our order in case of disco utinuauce of business in any 
future year in respect of which the tax might be assessed and 
collected is an integral part of our order and a necessary coroll- 
ary to the rule on which we upheld the assessment then under 
reference. It was not an obiter dictum." 

No inconsistency has been pointed out between the passage 
here cited and that quoted from the first judgment, and their 
Lordships think that this must be taken to be the meaning and 
effect of that judgment. 

The Commissioner being dissatisfied with the decision of 
the High Court has appealed to His Majesty in Council, asking 
for its reversal. 

The principal contention on his behalf is that the learned 
Judges have misconstrued Section 3 of the Act of 1922 ; that the 
intention of the section is not to treat the income of the previous 
year merely as a measure of the unascertained income of the 
year of assessment, but to tax the assesses in the year of assess- 
ment upon the income received by him in the previous year, and 
that this is clearly competent in the case of the Tehri-Garhwal 
State under the Act of 1926. It is contended that though the 
theory adopted by the learned Judges may have been right under 
the provisions of the previous Income Tax Act of 1918, a definite 
change of system was made by the Act of 1922, and reliance is 
placed in this connection upon a decision of the Calcutta High 
Court, In re Beharilal Mullick. 

Their Lordships think that there is much force in these 
contentions, and if the question they had to decide on the present 
appeal were merely as to the true meaning of Section 3 of the Act 
of 1922, they might be prepared to endorse the view taken by the 
Calcutta High Court. But that is not the position in the case 
now before them. The former judgment of November 21, 
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1929, was not appealed against, and whether right or wrong, 
must govern the relations of the parties in the particular case. It 
is to be noticed that under Section 66 (5) of the Act of 1922, the 
judgment of the High Court is to contain the grounds upon which 
the decision is founded : that a copy of the judgment is to be sent 
to the Commissioner, and that the case is to be disposed of by the 
Income tax authorities conformably to such judgment.” Under 
this provision their Lordships think that the judgment as a 
whole is binding between the parti.es in the particular case. If 
the judgment expounded a wrong construction of the Act, as the 
appellant now contends, an appeal against it was open, and there 
is no other procedure by which it could be corrected. 

On the assumption, which their Lordships are satisfied must 
be made for the purposes of the present appeal, that Section 3 of 
the Act was to be construed in the way the learned Judges con- 
strued it, they think that the consequences would follow which 
have been ascribed to this construction in the judgment now 
under appeal ; that the respondent State would be relieved from 
the demand for payment of the Es. 18,294-14-0 and would be 
entitled to repayment of the Es. 25,000. In their opinion there- 
fore, the appeal fails and should be dismissed with costs, and they 
will humbly advise His Majesty accordingly. 

Appeal dismissed^ 

Solicitors — Solicitor , India Office, for the appellant ; Ey. 
8. L, PolaTc d Go,, for the assessee. 
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[In the Court of Appeal.] 

ASSAM BAIL WAYS AND TEADING CO. 

INLAND REVENUE COMMISSIONERS. 

Lord Hrmworfch, M. R., Lawrence, L.J., Slesser, L.J. 

July 10, 11, 1933. 

Revenue — Income Tax — Company Earning Profits in 
India — Payment op Indian Income Tax — Relief from Tax in 
United Kingdom — Dominion Income Tax — Finance Act, 1920 
(10 & 11 Geo. 5, c. 18), Sec. 27. 

A company earned profits in India amounting to £ 186,808, 
upon which sum they were liable to English income-tax. By the 
Indian revenue laws they were allowed to deduct interest on de- 
bentures and other items, which reduced their profits assessable to 
Indian income-tax to £ 129,365, upon which sum tax was paid in 
India. They claimed relief from income-tax in the United King- 
dom under Section 27 of the Finance Act, 1920, in respect of the 
Dominion tax paid, and contended that their total income assess- 
able to tax in England could be treated as having borne other tax 
in India : Held, that their income must be computed at the full 
sum of £ 186,808, upon which sum they were liable to taxation in 
the United Kingdom, and relief could only be granted in respect 
of the £ 129,365, upon which Dominion tax had been paid, that 
being the only sum which could be said to have suffered dual 
taxation. 

Rolls Royce, Ltd. v. Short [1926] (94 L.J.K.B. 651 ; 
affirmed in O.A. 94 L. J.K.B. 849 ; 10 Tax Cas. 59), distinguished. 

Cases referred to : 

Fry V. Salisbury House Estate, Ltd. [1930] (99 L.J.K.B. 
403 ; [1930] A.O. 432 ; 15 Tax Cas. 266). 

Inland Revenue Commissioners v. Dalgety & Co. [1930] 
(99 L.J.K.B. 342 ; [1930] A.C. 527 ; 15 Tax Cas. 216). 

Rolls Royce, Ltd. v. Short [1925] (94 L.J.K.B. 651 j 
affirmed in C.A. 94 L.J.K.B. 849 ; 10 Tax Cas. 59). 
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Eovee V . South Afeioan Beewbbies [1918] (87 L J. Ch. 
516 ; [1918] 2 Ch. 233). 

Appeal from a decision of Finlay, J., on a Case stated, affir- 
ming the decision of the Special Commissioners. 

The following facts are taken from the judgment of Lord 
Han worth, M.R. : 

“ This is an appeal from a decision of Finlay, J., which was 
given on February 14, 1933. The case raises an important point 
— I may say a very important point — to the appellants, the Assam 
Railways and Trading Co. They are seeking to have relief under 
Section 27 of the Finance Act, 1920, in respect of certain income- 
tax charged in the United Kingdom by reason of the fact that they 
have paid what is called ‘ Dominion Income-tax.’ 

“ The facts upon which the point arises may be stated quite 
shortly. The business of the compairy is a composite one. It runs 
a railway, and, as the part of its name ‘ Trading Company ’ indi- 
cates, it has other activities ; for instance, it works coal mines, 
timber concessions, saw-mills and brick-works, and carries on a 
plantation business in Assam. The company is an English com- 
pany ; it is controlled by a board in England. It is taxed under 
Case I of Schedule D on the whole of the profits which arise from 
its business in India, and it is from India, and from India alone, 
that its profits are derived. 

“ Now the company has issued certain debentures, and the 
interest which is required for the service of payment upon the 
debentures is a sum of £ 42,500. That figure has been referred 
to with some insistence because it is a figure which is the 
largest sum which creates the divergence in the two views 
expressed between the appellants and the respondents in this 
Court. The company claim that they are entitled to have a 
deduction made in respect of the income-tax which they have 
been charged in India. They say that the whole of their profits 
arising from the whole of their business have come under the 
review of the Income-tax authorities in India, and the result is 
that they have, according to the system prevailing in India, paid 
income-tax upon the whole of their profits before those profits 
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came over here and were received by the board in London, and 
they claim that they are entitled, in consequence, to have the 
relief which they are given by Section 27 measured by the fact 
that the whole of their profits have already suffered a diminution 
by paying income-tax to the Indian central authority. 

“ One of the most notable differences between the system 
of calculating the assessable income in India and in England is 
this : Whereas under rule 3 of the Eules to Oases I and II of 
Schedule D it is provided that in the United Kingdom in com- 
puting the amounts of the profits or gains which are to be 
charged no sum shall be deducted in respect of any annual 
interest payable out of the profits and gains, and there is there- 
fore, no right to deduct the sum which has to bo paid by way of 
interest upon the debenture debt ; it is otherwise in India, and 
apparently they arc allowed to doduct, before computing their 
true profits, a sum which has to be charged against those profits 
for the purpose of paying the debenture interest. It will be 
noted, therefore, that in figures which are considerable, but are 
not so large that a sum of .1542,500 is a negligible item, there 
must arise a considerable diff'erenoe between the profits which 
are subjected to Indian income-tax and the profits which, accord- 
ing to English coinpubatioD, would bo subjected to the English 
income-tax. In the first case, the company would be entitled to 
deduct .1542,500 from their profit m India, and thertdore pay a 
smaller sum as the total due froin them for income-tax, whereas, 
if the same profits were to be serntinisod according to the 
English system, they would not bo allowed to deduct this 
£42,500. I have given that figure in order to make a distinction 
which stands out in the two systems adopted by the Dominion 
and by the United Kingdom ; but I think that dwelling upon a 
particular item, large and important though it is, is likely to lead 
one into an error when we have to consider the problem that is 
before us. 

“ The question is what relief from the United Kingdom 
income-tax is the Assam Eailways and Trading Co., entitled to ? 
They contend — I am reading paragraph 10 of the Case — ‘ that 
the relief should be based on the amount of the income as com- 
puted for the purpose of the United Kingdom income-tax, and 
that the method by which the Indian assessment was computed 
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and the deductions allowed in arriving at that assessment were 
immaterial. That, accordingly, the fact that the debenture stock 
interest had been allowed as a deduction, and that the Bogapani 
Tea Garden item had not been included in computing the Indian 
assessment should not be taken into account, and the relief should 
be allowed on the amount of the United Kingdom assessment, 
without any deduction for these two items.’ Shortly put, I may 
repeat that the claim of the company is to say ; ‘ The whole of 
our profits have been reviewed for the purpose of paying income- 
tax in India ; it is the whole of those same profits which are 
under review in the United Kingdom for the United Kingdom 
tax ; and we are entitled to relief in respect of the whole of those 
profits, for they are the same in both countries.’ ” 

PiNLAT, J., held, while the appellants were liable to tax in the 
United Kingdom on the full income of £186,808, they could only 
claim relief from Indian income-tafe to the extent to which that 
tax had been paid, namely, on the sum of £129,365. 

The appellants appealed. 

Latter, K. C., and Cyril King, for the appellants. — The 
income of the company is the income for all purposes, and the 
Dominion income must be deemed to have paid its quota of 
Dominion tax — Mover v. South African Lreweries. The facts 
in Bolls Boyce Ltd. v. Short were different, but the principle was 
established that the foreign income is the income for all pur- 
poses. The full income of £186,808 has been assessed in India 
and agreed as the income of the appellants ; it has been put 
under the income-tax harrow there, and has borne its proper 
share of Indian tax. Any special concessions which the tax 
authorities in India may make do not alter the fact that the 
whole of that income has been submitted to the appropriate tax, 
and is therefore entitled to relief in the United Kingdom. 

The Attorney-General (Sir Thomas Inship, K. 0.), and 
Beginald Hills, for the respondents. 

The relevant parts of Section 27 of the Finance Act, 1920, 
are set out in the judgment. 

Lord Hanworth, M. E., stated the facts and continued : 
Kow we have to look at Section 27 of the Finance Act, 1920, 
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very carefully. Two cases have boon called to oar attention, the 
one the Rolls Royce Case, the other the Dalgety Case. I 
think it may be at once stated that the latter case has no relev- 
ance to the point we have to consider. In the Rolls Royce 
Case it is said by counsel for appcllajits, in a forcible argument, 
that there arc words to be found in Warrington, L.J.’s judg- 
ment, and also in Atkin, L.J.’s which, if they do not confirm, at 
any rate led on to, the view which he has advanced in this 
Court. For uiy part, while I adhere to the judgment 1 expressed 
in that case, and in particular to the conditions on which relief is 
given, and which I table, I also think it wise to repeat what I said 
there, that It is never possible to forecast the result of such a 
relieving section generally. Experience may prove that in eflect 
it does not give relief in as many cases as it was hoped and antici- 
pated, and indeed intended that it should do.” This case, to my 
mind, must be considered in the light of its own facts and in the 
interpretation to be put upon the section itself. Now Section 27 
was intended to give a relief from the United Kingdom tax in 
respect and because of the payment already made of a similar tax 
in a Dominion, and, as I point out in the Rolls Royce Case, a 
person who is entitled to relief is a person who has paid United 
Kingdom tax by deduction or otherwise for any year of assessment 
on any part of his income. The relief is a relief from United 
Kingdom tax, and it is upon that part of his income which has 
paid Dominion income-tax. 

Now what does one mean by ‘‘United Kingdom income- 
tax” and “Dominion income-tax”? Before I examine sub- 
section 1, I wish to go to the table of interpretations which are 
to be found in sub-section 7 and which arc contained in (6), (c) 
and (d). We are there told that for the purpose of the construc- 
tion of this sub-section 1 we are to interpret the term “ United 
Kingdom income-tax ” in a particular way, and it means the 
income-tax chargeable in accordance with the provisions of the 
Income Tax Acts. Next, (c), “ The expression ‘ Dominion 
income-tax’ means any income-tax or super-tax charged under 
any law in force in any Dominion, if that tax appears to the 
Special Commissioners to correspond with United Kingdom 
income-tax or super-tax.” The duty of deciding whether such a 
tax corresponds with income-tax or super-tax of the United 
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Kingdom charged upon the Special Commissioners is no doubt 
for this purpose, that in some Dominions there may be an 
analogous tax, imposed under a different name or with a some- 
what different system, but yet a tax which the subject may 
be able to convince the Special Commissioners has the same 
characteristics that belong to our own income-tax over here. 
“ {d) The expression ‘ Dominion rate of tax ’ means the rate 
determined by dividing the amount of the Dominion income-tax 
paid for the year by the amount of the income in respect 
of which the Dominion income-tax is charged for that year.” 
Then there is an exception, that where it is charged on an 
amount other than the actual profits, the Dominion rate of tax 
shall be determined by the Special Commissioners, also giving 
power to the Commissioners to adjust what needs adjustment if 
it is not charged in respect of actual profits. Then come some 
further words, that “ For the purposes of this section, the rate of 
United Kingdom income-tax shall be ascertained by dividing by 
the amount of the taxable income of the person concerned the 
amount of tax payable by that person on that income before 
deduction of any relief granted ” and so on. Now to my mind 
the directions and interpretation given in (6), (o) and (d) all 
point to the separate systems of ascertainment of income-tax 
being treated as separate and independent — different firmamen fcs, 
if I may use that expression — and you are to ascertain the 
Dominion rate of tax by taking the sum which is actually 
charged for the year and making your calculation by a di vidend 
and a divisor; and in the same way you are to ascertain the rate 
of the United Kingdom income-tax, again, by taking the actual 
amount of the taxable income. We have therefore got in those 
passages a definite reference to what is the statutory or taxable 
income, quite apart from, and independent of, the real income. 

Now, be it remembered that the amount of relief which is to 
be given under sub-section 1- is not from the whole of the tax 
paid in a Dominion ; it is to be determined as follows : “ If the 
Dominion rate of tax does not exceed one-half of the appropriate 
rate of United Kingdom tax, the rate at which relief is to be 
given shall be the Dominion rate of tax : In any other case the 
rate at which relief is to be given shall be one-half of the appro- 
priate rate of United Kingdom tax.” To my mind, it is quite 
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plain that you have got to take the two separate systems of as- 
certaining taxable incomes in each country, and, when you have 
got those two rates, then you are able to set one rate against the 
other, and you may get the whole of the Dominion rate allowed 
if that is less than one-half of the appropriate rate in the United 
Kingdom, but you cannot got more than one-half. Those factors 
are, to my mind, very important in considering what is to be the 
right interpretation of sub-scction 1. Wc have to consider that 
a subject who is a taxpayer in the United Kingdom may under 
certain circumstancos be entitled to recover or have relief from 
not more than one-half of the [liiited Kingdom tax in respect of 
his payment of Domini on tax, that rate bmug discovered by the 
amoimt paid for the year of Dominion income-tax. 

Now in the present case', we have not got the complexity 
which arose in the Bolls Boyce Case of a different system of com- 
puting the tax, nor have wo got the difficulty that may arise 
from the different terminations of the year of charge. We have 
the simple case of two similar periods, and the same profits, but 
charged under the statutory directions in each country in a 
different way and resulting, therefore, in a different tax. It is 
said by counsel for the appellants : ‘‘ If you will apply the system 
of what may be called the Salisbury House Case to the profits 
which have been dealt with in India, the whole of the income 
has been scrutinised for the purpose of being charged to 
Dominion income-tax ; all of it has been passed in review ; 
and it matters not whether some items have been allowed by 
way of deduction or not. The whole of it has been reviewed, 
and therefore it is comparable with the whole of the income 
which has once more to bo reviewed for United Kingdom 
income-tax.'’ I repeat that by way of emphasis because I now 
proceed to look at sub-section 1. It says : “ If any person who 
has paid, by deduction or otherwise, or is liable to pay, 
United Kingdom income-tax for any year of assessment on 
any part of his income ” — ^now that includes, and it must be 
remembered that these words include, and identify, a person of 
this sort : a person who may have a composite income derived 
in part from securities which would fall to be taxed under 
Schedule C, some part of whose income would fall to be taxed 
under Schedule A, and some portion of whose income is derived 
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by profits sent over from a Dominion. The part of the income 
that is cognisable under this section is the part which comes 
from the source overseas and which is to that extent separate 
and distinguished from the part which he may enjoy and falls 
under Schedule 0. Now having got that, if that person, proves 
to the satisfaction of the Special Commissioners that he has paid 
Dominion income-tax for that year in respect of the same part of 
his income ” — again that would be the part as contra-distinguish- 
ed from the part of his income that falls under Schedule C — “ he 
shall be entitled to relief from United Kingdom income-tax paid 
or payable by him on that part of his income ” — that is, the part 
that comes from overseas — •“ at a rate thereon to be determined as 
follows.” 

The situation which is claimed by counsel on behalf of the 
company is very arguable ; it is attractive, and indeed I mate no 
secret that during the considerable part of this case I was inclin- 
ed to hold the view which counsel presented. I am glad to reveal 
that, because it shows — at least I hope it shows — that I have 
given full consideration to the view presented. But when we 
come to consider what is to be the relief, it has to be shown by 
the taxpayer that on a part of the income which is his statutory 
income in the United Kingdom he has paid Dominion income- 
tax for that year. Now, are we to re-open and to readjust the 
figures in each country ? Are we to set side by side the items 
which compose the total assessable income for which the man 
is to be charged first in the Dominion and afterwards in the 
United Kingdom ? To my mind, not so. You have to deal with 
the results which have been attained by following the legislative 
directions in each country, and you have to deal with the total 
result when those exceptions or deductions or abatements have 
been allowed, and you cannot scrutinise those abatements or 
deductions by a comparison with a different system in the other 
part of the Commonwealth ; and it falls upon the taxpayer to 
prove that he has paid income-tax for that year in respect of the 
same part of his income. Now he has paid in the present case 
tax on a part of his income which is revealed by the assessment 
made upon him which I find at p. § in the exhibit “ G ” ; 
there is found the order as to what this company is to pay : 
“ Order. The Income Tax adjustment account of the Company 
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is as follows ” : profit is taken, and the allowance for debenture 
interest, and so on. The result is that the total figure is 15129,365 ; 
then by converting that into rupees at Is. 6d. you get a figure of 
1,724,866 rupees, and an income-tax at 18 pies upon that brings 
you to a total assessment of 161,706 rupees 3 annas. That is your 
total sum that has to be paid, and that is the total of the statutory 
income which is made chargeable to income-tax, and that is the 
amount that is paid. If you take that in your hand, the company 
can then show that it has paid income-tax at the rate which will 
be discovered by following out the directions which I have 
already referred to in (c) ; you will then find that it has paid tax 
on this sum of k 129,365 at that rate, and, as we know those are 
the profits of the company, the company can show that to that 
extent, the extent of 15 129,365, they have paid Dominion tax for 
that year in respect of that part of its income, and that is the 
same part as falls to be included in the total statutory income 
subjected to United Kingdom income-tax. It is in respect of that 
sum, and, so far as I can understand, that sum only, that the 
relief is given by the section. As a matter of fact, we read from 
the Case that for some reason, which I dare say is good but does 
not for the moment appear very easy to understand, the Commis- 
sioners have allowed that Dominion income-tax has been paid on 
a sum of £ 135,907, part of the total sum which is assessed to 
United Kingdom income-tax, namely £ 186,808. If any adjust- 
ment has to be made the Case will have to go back to the Com- 
missioners for it to be made, but as I suppose the Crown are con- 
tent with the figures as represented in the Case the figure of relief 
would then stand as on £ 135,907, which appears to be larger than 
the figure on which there was an actual payment of the tax upon 
the statutory figure found to be liable to Dominion income-tax. 

It is for these reasons that I have come to the conclusion -that 
the respondents are right, and that the appeal must be dismissed 
with costs. I will only add this, that, while I adhere to the con- 
ditions that I table in the ^Rolls Royoe Case, I do not find assis- 
tance from that case, because I think that all the Judges were 
making the observations that they did in that case alio intuitu, 
and we have a different problem to solve, based upon the proper 
construction of Section 27, 
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Laweenoe, L.J. — I agree. Section 27 is aimed at relieving a 
taxpayer against double taxation where he has already paid Domi- 
nion income-tax in respect of the income which is sought to be 
taxed in the United Kingdom. 

In the present case there is no complication of facts or 
figures. The income-tax is assessed on the gains and profits 
earned in the same period in India and in England ; the amount 
of the profits and gains to be brought into charge for income-tax 
is the same in both countries. In India allowances are made in 
respect of the profits and gains which result in the taxable 
income of the appellants being £ 129,365. In the United King- 
dom alio wances are made in respect of the same profits and gains 
which result in the taxable income of the appellants being 
£ 186,808. Now what has to be ascertained in order to measure 
the relief to which the taxpayer is entitled under Section 27 is : 
On what part of the taxable income in the United Kingdom have 
the appellants paid income-tax in India ? To my mind the answer 
in the circumstances of this case is plain : that they have only 
paid Indian income-tax upon £ 129,365, part of the taxable income 
in the United Kingdom of £ 186,808, and that there is no dupli- 
cation of taxation so far as regards the difference between those 
two sums, with the result that the appellants are only entitled to 
relief in respect of £ 129,365, part of their taxable income of 
£ 186,808. That, it seems to me, is carrying out both the letter 
and the spirit of Section 27. 

I agree that this appeal fails. 

Slessbe, L.J. — I agree. I find, in the casQ ol Bolls Boyce, 
Ltd. V. Short, although the matter there to be considered was 
different from that in the present case, a statement of principle 
in the judgment of the Master of the Rolls which I apply in the 
present case. My Lord says this (94 L.J.K.B., at p. 853 ; 10 
Tax Cas., at p. 70) : “ The fact of paying a tax in a 

Dominion does not induce relief. The basic condition is that a 
person has paid tax on his income over here ; then if some part 
of that income so charged and assessed to tax in the United 
Kingdom can be identified and proved to have paid Dominion 
tax, that same part which has suffered dual taxation can be 
relieved of the tax paid here up to the measure of relief given by 
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the section.” Now fipplyiiig that basic condition to the present 
case, I ask myself what amount here can be identified and proved to 
have paidDouiinion tax so that, related to the income-tax charged 
in the United Kingdom, it can be said that that amount has suller- 
cd dual taxation; and the amount, as appears from paragraph 8 of 
the Case, is h 1*29,365. That sum and that sum only, in my 
opinion, can be identified and proved to have paid Dominion tax 
out of the total of T 186,808 assessed to United Kingdom income- 
tax. I do feel the difficulty which has been pressed upon us by 
counsel for the appellants to be such that we are compelled to say, 
as his argument would lead us to say, that, directly it is shown that 
a part of the income which is assessable to United Kingdom 
income-tax has paid tax in India, necessarily the whole part which 
is assessable to income-tax in India is thereby relieved, regardless 
of the amount of income there liable to taxation. I do not think 
that the language requires that, and I think the language which 
speaks of the necessity that he has paid income-tax in respect of 
the same part of his income requires the Oomrnissioners first to 
inquire what is the part of the income and then to consider, as my 
Lord has said in the Bolls Boyce Case, whether he has in fact 
paid Dominion income-tax on it or not. The result of any other 
view, unless one were driven by the language to take it, would be, 
as it seems to mo, that, however small the sum which had been 
paid in India in Dominion income-tax there which was paid in 
respect of part of his income, the whole of the income which under 
review in that country, though possibly completely exempted, 
would have to be deducted from the United Kingdom income-tax 
here, so that the result is that, so far from suffering dual taxation, 
the subject might escape a very considerable amount of taxation 
in both countries. Fortunately, I do not think, either on the 
authority of the Bolls Boyce Case, or on the language of this 
section, we are driven to that conclusion. 

Appeal dismissed. 

Solicitors — Taylor <& Humbert for appellants ; Solicitor of 
Inland Beoenue, for respondents. 
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[In THE Patna High Court.] 

BANSIDAE PODDA COMMISSIONBE OF INCOME 
TAX, BIHAE & OEISSA. 

Courtney-Terrell, C. J, and Kulwant Sahay, J. 

October 11, 1933. 

Income Tax — Bad Debts — When Time-barbed Debt Be- 
comes Bad — Presumption. 

The mere fact that a debt was incurred beyond the period of 
limitation will not of itself make the debt a bad debt ; nor is a 
debt which is not statute barred necessarily good. 

The practice of regarding a debt as prima facie bad when it 
is barred by limitation and no longer recoverable is not, however, 
unreasonable, but this presumption is rebuttable according to the 
circumstances of the case. 

A debt was kept alive from the year 1979-80 until 1982-88 
by successive acknowledgements. The assesses claimed deduction 
of this debt as bad debt in 1985-86. There was no finding of fact 
to show when it became bad and irrecoverable except the finding 
that it became-time barred in 1985-86 : Held, that the assesses was 
entitled to deduct the amount as a bad debt from the income of 
the year 1985-86. 

Commissioner op Income Tax, C. P. and Berab v. Sib 
S. M. Chitnavis (1932) 69 I. A. 290 ; 137 I. C. 772 ; 28 N. L. E. 
205 ; 1932 Comp. Cas. 464, referred to. 

Case stated by the Commissioner of Income Tax, Bihar & 
Orissa, under Section 66 (3) of the Income Tax Act, 1922 (Mis. 
Judicial Case No. 69 of 1932). 

K. P. Jayaswal, O. P. Das and C. S. Jayaswal, for the 
assessee. 

Manohar Lai, for the Crown. 

Coubtnex-Tebbell, C. J. — This is the statement of a case 
under Section 66, sub-section (3), Income Tax Act, by the 
Commissioner regarding the assessment upon the assessee. The 
facts which have given rise to the assessment and the history of 
the procedure may be stated thus. The assessee who appears to 
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carry on a considerable business, keeps bis account in the mer- 
cantile system and therefore his income in the year and the 
allowable deductions from that income are of a notional character 
and depend upon the state of affairs as properly shown by his 
books. The period under assessment is the Sambat year 1985-86 
and the petitioner claimed as a deduction from his income the 
sum of Es. 30,580 as a debt which he said had become bad in that 
year. A considerable time ago the assessee had advanced a sum 
of money to one Janki Das and by the Sambat year 1985-86 this 
had accumulated to the said sum of Es. 30,580. From the year 
1979-80 until the year 198^-83 there were acknowledgements by 
the debtor Janki Das in the books of the assessee and in each of 
those four successive years the total amount of the debt up to 
that date was stated together with interest for that year. The 
interest was compound interest and therefore there was a conti- 
nuance of the transactions during those years, the amount of 
interest continually increasing and inasmuch as the interest was 
of a compound character, the amount of the principal debt conti- 
nued to increase. After the year 1982-83 no further interest was 
charged but a special demand charge was entered up in the books. 
Now inasmuch as the last acknowledgement by the debtor was in 
1982-83, the period of limitation for the recovery of the debt 
expired in 1985-86. The Income-tax Ofhoer, before whom the 
matter first came, in his report to the Assistant Commissioner, 
stated this fact and made the following statement : 

“ The Civil law on the matter is that the assessee could not 
extend the limitation by book debit of interest, nor oven by a 
stamped endorsement if the loan itself had become barred for 
realization. In fact the loan has become barred long ago and the 
assessee cannot put in a claim for deduction of this too old a bad 
debt {sic) in the accounts of 1985-86. The item is therefore 
disallowed.” 

The matter then came before the Assistant Commissioner 
and he took the same point of view as that adopted by the 
Income-tax Officer. There was then a petition under Sec- 
tions 33 and 66, sub-section (2), to the Commissioner and the 
Commissioner refused to state a case before the High Court, but 
dealt with the matter upon the same basis as that adopted by the 
Income-tax Officer and by the Assistant Commissioner. He 
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said moreover in paragraph 8 of his order in the revision case 
that the proper way to deal with the question of whether the 
debt had become bad was to see whether it was incapable of rea- 
lization, and when it became incapable of realization, and that he 
came to the conclusion, in agreement with the Income-tax Officer 
and the Assistant Commissioner that the debt had become barred 
by limitation in the year 1982-83 and not 1985-86. The assessee 
then came to this Court with a petition praying for an order on 
the Commissioner to state a case. In the order of this Court 
the Commissioner was asked to state a case upon three points 
mentioned by the petitioner in his petition. The points 
were : 

“ (1) When does a debt become a bad debt ? Has the assessee 
the option of declaring debts bad when he finds that from the cir- 
cumstances of the debtors he is unable to recover them ? Can the 
Income-tax authorities deprive him of this option ? (2) Whether 
the debt due from Messrs. Janki Das G-anpat Eai became 
barred in the year 1981-82 or 1985-86 Bambat having regard to 
the fact that the said debtors acknowledged their liability to pay 
and admitted the correctness of the balance brought forward in 
petitioner’s account books in the year 1982-83 Bambat ? (3) If the 
debt became legally barred in 1985-86 is the assessee entitled to 
claim deduction of the said amount of Es. 30,580 from the income 
for the year 1985-86 Bambat ?” 

After the receipt of that order the Commissioner proceeded 
to the statement of the case and he stated that he was of opinion 
that the date by which the debt became irrecoverable by means 
of limitation was three years from the date of the last acknow- 
ledgement, that is to say, in the year 1985-86 ; but he correctly 
appreciated the law which had since the date of the order of this 
Court, become manifest in the decision of the Privy Council in 
the case of Commissioner of Income-tax^ Central Provinces v. 
Ckitnavis. He saw that the question for determination as a 
matter of fact would have been on what date the debt became 
bad and not the date on which it became barred by limitation. 
As pointed out by their Lordships a debt on the one hand may 
be barred by limitation, but owing to the honesty of the debtor 
and possibly his means, hope need not have been aban- 
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cloned of recovering the debt. On the other hand notwithstand- 
ing the debt may not have been barred by limitation, the circum- 
stances of the debtor may have made the debt quite irrecoverable. 
He therefore proceeded upon what he has described as a further 
inquiry by himself and the results of that inquiry are set forth 
in the last paragraph of his statement of the case. 

Now it is clear that it has been'the practice of the Income- 
tax Officer, and one cannot say that it is an unreasonable prac- 
tice, to regard a debt as bad prima facie when it is barred by 
limitation and no longer recoverable and that appears as being the 
guide in the matter. The presumption is, however, rebuttable by 
evidence according to the circumstances of the case. The Com- 
missioner when stating the case departed from the presumption 
laid down by his own predecessor and as I have said he purport- 
ed to make an inquiry to see if the debt, whether barred or not 
barred by limitation could be considered as bad in the year 
1985-86. As I have said the presumption was that inasmuch as 
it would become barred by limitation in 1985-86 as stated by the 
Commissioner himself, the question was whether that presump- 
tion could be displaced. The finding of the Commissioner is of 
a peculiar character. As stated by himself he seems to have start- 
ted with the conclusion that the debt was still recoverable because 
he refers to the considerable means of the debtor but in the end 
he does not seem to be determined in his mind whether the debt 
was still recoverable or whether it had become bad and irrecover- 
able at a period anterior to the period under discussion. He 
therefore is reduced to stating that the assessee had not succeed- 
ed in showing him that the debt became bad in the particular 
period which was being considered, forgetting that having 
regard to the general practice, the irrecoverability of 
the debt in the absence of other evidence would be assumed 
to be when it became barred by limitation. The supposed finding 
of fact is therefore no proper finding at all. Moreover, the 
assessee has been able to point out, and indeed it is admitted by 
the Department, that for the years during which the acknowledg- 
ment by the debtor was given and interest accordingly charged 
in the books of the assessee, the Department actually taxed the 
assessee in respect of such interest and they therefore 
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themselves treated the debt as being still alive and the income as 
having been notionally received. 

The present decision with which we are dealing that the 
debt became irrecoverable and had ceased to exist as notional 
liability before the period 1985-86 cannot be justified on any 
ground of consistency. The procedure adopted by the Commis- 
sioner in starting an inquiry after the order of the High Court 
directing him to state a case is to my mind to be deprecated in 
this particular case, because it is clearly a hurried inquiry under- 
taken in order to bring the case within the law as stated by the 
Privy Council. The assessee was all along under the impression, 
as was indeed the Court, that the matter to be dealt with was 
the state of facts which led up to the appellate order and the 
materials upon which the appellate order founded the decision. 
At the last minute to conduct a sudden inquiry, even if that 
were a legal inquiry, is hardly a procedure in accordance with 
the principle of fairness to the assessee ; nor has the inquiry, such 
as it is, resulted in any further finding of fact which is of assist- 
ance in determining the points before us. The first of the ques- 
tions which are set forth in the statement of the case is answered 
correctly by the Commissioner himself. The question as to 
whether the debt became barred in 1981-82 or 1985-86 has already 
been answered correctly by the Commissioner himself. It is 
clear that it did not become barred until three years after the 
last acknowledgement in 1982-83 ; and as to the third question, 
having regard to the facts with which we have to deal as stated 
by the Commissioner, that is to say, that the debt had become 
barred in 1986-86 and there being no other finding of fact before 
us to show when the debt became bad and irrecoverable other 
than the finding that the debt became bad by reason of the fact 
that it was barred, it is clear that the assessee is entitled to 
deduct the amount of Es. 30,580 from the income of the year 
1986-86 8ambat. This expression of opinion covers all the 
questions which we have been asked to decide. The assessee 
has succeeded and he will be entitled to receive back Es. 100 
which he deposited with the petition and receive five gold 
mohurs as hearing-fee in addition to the printing cost. 

Kulwant Sahav, J. — I agree. 


Beference answered. 
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[In the Eangoon High Court.] 
COMMIS8IONEK OF INCOME-TAX, BUEMA 

V. 

J. I. MILNE. 

Page, 0. J., Das, J., and Mya Bu, J. 

July 3, 1933. 

Income Tax— Loan on Condition op Payment of Part op 
Price op Debtor’s Property if Sold —Sale Proceeds Eeoejv- 
ed by Lender — Assessability — Business Profits — Profits 
from other Sources — Casual and Non-recurring Eeoeipt — 
Deposit op Es. 100, whether Costs — Income Tax Act (XI op 
1922), Sections 4 (3) (vii), 10, 12. 

In consideration of a sum of Us. 10,000 advanced by the as- 
sessee to a mining engineer for worhing certain mines the latter 
promised to pay the assessee, in the event of the mines being sold, 
a sum equal to one-third of the total consideration which he might 
receive by the sale of all the mining areas held by him. The mines 
were sold and under this agreement the assessee received £ 6,000 
in cash and shares of the face value of £9,000. Income-tax was 
claimed from the assesses on the amount of £ 6,000 : Held, that the 
£6,000 which had accrued to the assessee did not form part of the 
profits or gains of any business carried on by the assessee within 
Section 10 of the Income Tax Act ; nor was it profits or gains ^de- 
rived from other sources' within Section 12 ; it was a receipt, not 
being a receipt arising from btisiness, of a casual and non-rectir- 
ring nature tvithin Section 4 (3) (vii) of the Income Tax Act and 
as such not assessable to income-tax. 

Held, /writer, that the fee of Bs- 100, lohich must accompany 
an application for reference under Section 66 (2), Income-tax Act, 
forms part of the costs of, and incidental to, the reference, which 
the Court in its discretion may award in a proper case to the 
assessee. 

Eeference made by the Commissioner of Ijacome Tax, Burma, 
under Section 66 (2) of the Income Tax Act, 1922 (Civil Eeference 
No. 11 of 1933). 
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The facts are stated in the judgment of Page, C.J. 

Eggar, for the Crown. 

Foucar, for the assesses. 

Page, O.J. — It appears that the assesses, who is a tin mine 
owner and tin mine worker, lent certain sums of money from time 
to time to a Mr. Warwick Smith for the purpose of enabling 
Mr. Warwick Smith to work a tin area known as Tonbu-chaung . 
The sums which the assesses lent to Mr. Warwick Smith for this 
purpose between 1924 and 1926 amounted to over Rs. 20,000. No 
part of this loan has been repaid to the assesses. In 1927 
Mr. Warwick Smith again approached the assesses with a view to 
obtaining from him a further loan to enable Mr. Warwick 
Smith to take a lease of Tonbu-chaung. The assesses was 
disinclined to lend Mr. Warwick Smith any^ further sum, but 
eventually was persuaded to lend him two sums of Rs. 3,000 and 
Rs. 6,000. In March 1928 Mr. Warwick Smith, who had been 
working the mine at Tonbu-chaung informed the assessee that he 
thought that there was a reasonable prospect of selling it, but that 
there was a certain amount of work to be done before the examin- 
ing engineers arrived, and that it was necessary for Mr. Warwick 
Smith to find another Rs. 10,000 in order that the work should be 
carried through. The assessee was not prepared to lend Mr. War- 
wick Smith this sum without some sort of security, but on 14th 
March, 1928, he was persuaded to enter into the following 
agreement : 

“ In consideration of the sum of Rs. 10,000 (Rupees ten thou- 
sand only), the receipt of which sum from James Ingram Milne is 
hereby acknowledged by me, I, the undersigned, S. Warwick 
Smith, Mining Engineer of Palauk, Palaw Township, 
Mergui District, Burma, his heirs, executors and assigns 
hereby agree and promise to pay to the aforesaid James Ingram 
Milne, Mining Engineer of Palauk, Palaw Township, Mergui 
District, Burma, his heirs, executors and assigns a sum equal to 
one-third of the total consideration received by me, my heirs, 
executors and assigns directly or indirectly for the sale of all 
mining areas at present held by me under Mining Lease or 
Prospecting Licence or under application by me for -mining 
Lease or Prospecting Licence, in the Palauk Village tract of 
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Palaw Township, Mergui District, Burma, the amount payable 
to be paid as and when the sale consideration is received by me, 
my heirs, executors and assigns.” 

In iny opinion that transaction upon the face of it was a pri- 
vate venture by which the asscssee took the chance of obtaining 
repayment of the sum which he had lent to Mr. Warwick Smith 
in the event of the property being sold and a profit accruing from 
the proceeds of the sale. It does not appear to me that it was a 
business transaction in any sense, but was only a mode by which 
the assessee sought to secure himself against loss if he lent to Mr. 
Warwick Smith this further sum of Es. 10,000. In the event it 
turned out to be a profitable investment, because the mine was sold 
in 1929 for iJ 25,000 in cash and T 45,000 in shares, and the asses- 
ses received in cash under the agreement b 6,000 and shares of the 
face value of 11 9,000. It is in respect of this Ai 6,000 that income- 
tax is claimed from the assessee. The ground upon which 
the assessment is supported is that the assessee “ deals in mines 
or mining concessions”, which I take to mean that he carries on 
the business of buying and selling mines or mining concessions 
and that the efiect of the agreement was that the assessee bought 
for Es. 10,000 a third share in the mining properties which were 
the sub]cot-i natter of the agreement. 

The only material before the Income Tax Officer upon 
which he could have found that the assessee was carrying on the 
business of buying and selling mines or mining concessions was 
that in 1919 the assessee had in fact sold a tin dredging area to 
the Indo-Burma Corporation, Limited. We are not concerned 
in this reference to determine whether or not there wore 
materials upon which the Income Tax Officer could find that 
the assessee carried on the business of dealing in mining conces- 
sions, because it is clear, to my mind, upon the face, of the agree- 
ment that the transaction out of which the i56,000 accrued to 
the assessee formed no part of any business that the assessee 
was carrying on. In my opinion there were no materials upon 
which the Income Tax Officer could hold that the receipt in 
question, viz., & 6,000 was a taxable profit. There was no evid- 
ence upon which the Income Tax Officer could hold that the 
effect of the agreement under consideration was that the assessee 
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actually bought a third share in the raining properties which were 
the subject-matter of the agreement. 

The assessee acquired no right or interest whatever in the 
property, the effect of the agreement being that in consideration 
of Es. 10,000 lent by the assessee to Mr. Warwick Smith, 
Mr. Warwick Smith undertook, in the event of the property being 
sold, to allocate and pay to the assessee one-third of the total con- 
sideration received by Mr. Warwick Smith. In my opinion the 
£ 6,000 under consideration did not form part of the profits or 
gains of any business carried on by the assessee within Section 10, 
Income Tax Act ; nor was it profits and gains derived from other 
sources within Section 12 because, as I understand the transaction, 
it was a receipt, not being a receipt arising from business, of a 
casual and non-recurring nature within Section 4 (3) (vii) of the 
Act. For these reasons, in my opinion, the answer to the question 
propounded is in the negative. The question of costs is adjourned; 
the matter can be mentioned later. 

Das, J. — I agree. 

Mya Bu, J. — I agree. 

[The case was further considered in respect of costs and the 
refund of Rs. 100 deposited by the assessee with his application 
for reference to the High Court.] 

Page, C. J. — A question relating to procedure in Income-tax 
References is involved in this application. Under Section 66 (2) : 

“ Within sixty days of the date on which he (i.e. the 
assessee) is served with notice of an order under Section 31 or Sec- 
tion 32 or of a decision by a Board of Referees under Section 33A, 
the assessee in respect of whom the order or decision was passed 
may by application accompanied by a fee of one hundred rupees 
or such lesser sum as may be prescribed, require the Commis- 
sioner to refer to the High Court any question of law arising 
out of such order or decision, and the Cornmissioner shall, with- 
in sixty days of the receipt of such application, draw up a state- 
ment of the case and refer it with his own opinion 'thereon to 
the High Court : Provided that if in exercise of his power of 
revision under Section 33, the Commissioner decides the question, 
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the assesses may withdraw his application, and if he docs so, the 
fee paid shall be refunded.” 

Sub-section (6) states : 

“ Where a reference is made to the High Court on thc 
application of an assessec, the cost shall be in the discretion of 
the Court.” 

Now, it has been the practice of the Income-tax authorities 
in Burma to retain this fee of Rs. 100 whether or not a reference 
to the High Court is made under Section 66 ; and if the matter 
had been free from authority I should have been inclined to think 
that the view taken by the Income-tax authorities was right. It 
seems to me that the fee of Rs. 100 which has to be paid at the 
time when an application under Section 66 (2) is filed, was 
intended partly to cover the expenses of the Commissioner that 
would be incurred by reason of the application, and partly as a 
safeguard against frivolous applications ; and in such circum- 
stances it would not be unreasonable to hold that the fee was not 
recoverable by the assessec. On the other hand the High Courts 
of Madras, Allahabad, Patna and Lahore have held that this fee 
of Rs. 100 is to be treated as part of the costs of the reference 
deposited by way of security, and for this reason it has been held 
that the fee forms part of the costs of, and incidental to, the 
reference which may be refunded to the assessee in the discretion 
of the Court under Section 66 (6). In matters of procedure it is 
important wherever it is possible, that the practice of the High 
Courts should be uniform and we are not prepared to differ upon 
this matter from the Madras, Allahabad, Patna and Lahore High 
Courts. The result is that, in our opinion, the fee of Rs. 100, 
which must accompany an application for a reference under 
Section 66 (2) forms part of the costs of, and incidental to, the 
reference which the Court in its discretion may award in a pro- 
per case to the assessee. We order that the assessee should have 
his costs, ten gold mohurs, and in addition that the Rs. 100 that 
he has deposited under Section 66 (2) should be refunded to him. 

Das, J. — I agree. 

Mya Bu, j. — I agree. 


Order accordingly. 
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[In the Calcutta High Count.] 

IN THE MATTEE OE MESSES. BUEN & CO. 

G. 0. Ghose, A.C.J., Costello, J., and Mallik J. 

August 25, 1933. 

Income-tax — Eeassessment — Cancellation of Assess- 
ment — Eeassessment aetee one year — Legality — ‘ In the 
Year,’ Meaning OP — When Income ‘ Escapes Assessment ’ — 
Notice under Section 34 — Essentials — Income-tax Act (XI 
OP 1922), Section 34. 

Two firms M d Go. and B d Go. were assessed as separate 
firms until the year 1927-28 when the Income-tax Officer proceed- 
ed to assess M d Go. on the total income of M d Go. and B d Go. 
jointly on the ground that M d Go. had purchased B d Go. Pend- 
ing the decision of the High Gourt on the legality of the joint 
assessment^ assessments were made also for 1928-29 and 1929-30 on 
M d Go. on the income of both the firms. On the 16th May, 1930, 
the High Gourt held that the two firms ought to have been assessed 
separately. On the 8th November, 1930, B d Go. were assessed in 
respect of the years 1927-28, 1928-29 and 1929-30 on their income 
alone. The assessment in respect of the years 1928-29 and 1929-30 
was however cancelled on the 30th March, 1931, on the ground that 
proceedings had not been duly initiated against B d Go. and 
notice of reassessment under Section 34, Income-tax Act, was 
issued to B d Go. on the 31st March, 1931, in respect of the years 
1928-29 and 1929-30 : 

Held, that the expression ‘ in any year ’ in Section 34 must 
be read as meaning the year during which the proceedings in 
assessment in respect of that very year should have been initiaird, 
that is, the actual twelve months in lohich an assessment luould 
normally and properly he made, and the notice served on B d Go. 
under Section 34 in respect of the year 1928-29 was not a valid 
notice inasmuch as it was not served within the period of limit- 
ation allowed by that section. 

Obiter : In the circumstances of the case the income of B d 
Co. in respect of the year 1928-29 did not ‘ escape assessment ’ 
within the meaning of Section 34. 

Held also, that Section 34 does not prescribe any standard 
form of notice ; all that the section requires is that a notice con- 
taining all or any of the requirements which may he included in a 
notice under sub-section (2) of Section 22 shall he served. 
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Case stated by the Commissioner of Income-tax, Bengal, 
under Section 66 (2) of the Income-tax Act, XI of 1922. 

The statement of the case made by the Commissioner was as 
follows : — 

“ The assessments out of which the questions at issue in this 
statement of case arise, are assessments of the years 1928-29 and 
1929-30 made under Section 34 of the Income-tax Act on the 
19th February, 1932. 

2. This matter has a very long history, which it is necessary 
to set out at length in order that the full facts of the case may 
be understood and appreciated. Until the year 1927-28 assess- 
ment was made on Messrs. Martin & Company and on Messrs. 
Burn & Company as sdparate assosseos, but in that year when it 
came to the notice of the Income-tax Officer that Messrs. Martin 
& Company had acquired by purchase the firm of Messrs. Burn 
& Company, he proceeded to make a joint assessment on Messrs. 
Martin & Company on the total iucome from both firms. Messrs. 
Martin & Company objected to this joint assessment and eventu- 
ally the matter reached the High Court in an application under 
Section 66 (2), where it was eventually held that the firm of Mes- 
srs. Burn A Company was purchased not with any funds belong- 
ing to the firm of Messrs. Martin & Company but with other funds, 
the private property of the individual persons who are partners in 
Messrs. Martin & Company and further that the acquisition of 
Messrs. Burn & Company by Messrs. Martin & Company was a 
separate venture, which should have no oounectiou with Messrs. 
Martin & Company. This order was dated the 16th May, 1930, 
and in accordance with that order the assessment on Messrs. 
Martin & Company as a registered firm was modified, the 
profits of Messrs. Burn & Company which had been 
added to their income in that year for assessment purposes 
by the Income-tax Officer being deducted. In view of the fact 
however, that Messrs. Burn & Company had filed a return of 
income in response to a notice issued under Section 22 (2) in 
respect of their own income for the previous year in the year 
1927-28 the Income-tax Officer on receipt of the High Court’s 
order proceeded to make an assessment under Section 23 (1) on 
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Messrs. Burn & Company on the basis of that return. The asses- 
ses challenged the validity of this assessment made under that 
section and sub-section and asked for a reference under Section 
66 (2) of the Act to the High Court, which was duly made by the 
Commissioner. In that reference the following three questions 
of law were formulated and all three were decided against the 
assessee on the 18th February, 1932. 

“ 1. Whether the assessment made under Section 23 (1) 
on the petitioners on 8th November, 1930, for the 
year 1927-28 in pursuance of the notice under Section 
22 (2) issued on them on 7th April, 1927, was a legal 
assessment ? 

“ 2. Whether proceedings can now lie against Messrs. 
Burn & Company in view of the fact that final and 
conclusive assessments have now been made on 
Messrs. Martin & Company and on their individual 
partners ? 

“ 3. Upon a true construction of the Indian Income-tax Act 
must not any assessment be completed within the year 
of assessment or in the event of such assessment not 
being so completed is not the only remedy open to the 
Income-tax Authorities to proceed under Section 34 ? ” 

3. While the matter of the legality of the assessment made 
in 1927-28 on Messrs. Martin & Company on the joint income from 
both the firms was still pending before the High Court, the assess- 
ments of the years 1928-29 and 1929-30 were completed and were 
made as the 1927-28 assessment had been made on Messrs. Martin 
& Company on the joint income from the two firms. The assessee 
had taken exception to this procedure and it was agreed between 
him and the Income-tax Authorities that the decision of the High 
Court in the 1927-28 assessment would govern the assessment of 

1928- 29 and 1929-30. Accordingly, when the High Court held that 
the 1927-28 assessment was irregular and that Messrs. Martin & 
Company could not be assessed jointly on the income of Messrs. 
Martin & Company and Messrs. Burn & Company, the 1928-29 and 

1929- 30 assessments on Messrs, Martin & Company were modified 
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accordingly. As it was found, however, that Messrs. Burn & 
Company, had filed returns of their separate incomes in the years 
1928-29 and 1929-30, the Income-tax Officer proceeded to make 
an assessment under Section 23 (1) on the basis of these returns 
after the High Court’s decision had been received. The assesses, 
Messrs. Burn & Company objected and the case eventually came 
before the Commissioner in an applicatiou under Section 66 (2) 
in which he held that these assessments were irregirlar in view 
of the fact that these returns had been filed by Messrs. Burn & 
Company szio motu and not in compliance with a notice issued 
under Section 22 (2). He therefore cancelled these assessments 
by his order, dated the 30th March, 1931, and directed the 
Income-tax Officer to make assessments under Section 34 of the 
Act on the income which should have been assessed in the years 
1928-29 and 1929-30. Notices under Section 34 were served on 
the 3l3t March, 1931, on Messrs. Burn & Company, the assess- 
ments were duly made, appeals were filed and ultimately I have 
been asked in an application under Section 66 (2) to refer certain 
questions of law arising out of these assessments to the High 
Court. 

4. The following dates in connection with the assessments 
of the two years out of which these questions arise and the 
assessment of the prior year 1927-28 are relevant : — 

17th January, 1929. — Assessment for 1928-29 made on 
Messrs. Martin & Company on income including the in- 
come of Messrs. Burn & Company. 

16th May, 1930. — Order of High Court cancelling the as- 
sessment for 1927-28 made on Messrs. Martin & Com- 
pany on the joint income from the two firms. 

4th June, 1930. — Commissioner’s order directing the 
assessment of 1927-28 to be revised in conformity with 
the High Court’s order and asking also that the assess- 
ments for 1928-29 and 1929-30 should be revised in 
accordance with the agreement between the Commis- 
sioner and the assesses, that the High Court’s decision 
in the 1927-28 assessment would govern those assess- 
ments also. 
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24th October, 1930. — Eevised assessment on Messrs. 
Martin & Company for 1927-28, 1928-29 and 
1929-30 excluding the income of Messrs. Burn & 
Company. 

8th November, 1930. — Assessment on Messrs. Burn & 
Company in respect of the income for that firm only 
for the years 1927-28, 1928-29 and 1929-30. 

30th March, 1931. — Cancellation of the assessments for 

1928- 29 and 1929-30 on Messrs. Burn & Company 
by the Commissioner under Section 33 on an appli- 
cation for reference to the High Court on the ground 
that the proceedings for assessment had not been 
legally initiated. 

31st March, 1931. — Issue of notice under Section 34 on 
Messrs. Burn & Company in respect of the income 
which should have been assessed in 1928-29 and 

1929- 30, 

19th February, 1932. — Completion of these proceedings 
under Section 34 by the Income Tax Officer and 
assessment. 

5. Arising out of the 1928-29 assessment six questions of law 
have been formulated by the assesses under Section 66 (2). Ques- 
tion (1) is drafted as follows : — 

“ Did the terms of the notice in this case, dated 31st 
March, 1931, purporting to be served under Section 
34 of the Indian Income Tax Act, 1922, constitute 
a valid notice under the said section ? ” 

I refer this question to the Hon’ble High Court. 

The notice issued under Section 34 in this case runs as 
below : — 

“ Notice under Section 34 of the Indian Income Tax Act 
(XI of 1922). 

INCOME TAX OFFICE, 

Companies District (1), 

1, Hare Street, Calcutta. 

Dated the 31st March, 1931. 
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To 

Messrs. Burn & Coiupany, 

12, Mission Bow, Calcutta. 

Whereas your iucome from business was assessed in the 
assessment year 1928-29 jointly with the iucome of 
Messrs. Martin & Company and whereas, the 
Hou’blo High Court by their order dated the 16th 
May, 1930, directed that a joint assessment of the 
income of Messrs. Martin & Company and Messrs. 
Burn & Company could not be made and whereas 
in couscqueiice of the said order your income fur 
the 15 montbs ended 31st July, 1927, escaped 
assessment in the assessment year 1930-31, I here- 
by require you to deliver to me not later than the 
6th May, 1931, or within 30 days of the receipt of 
this notice, a return in the attached form of your 
income from all sources which was assessable for 
the year ending 31st March, 1929. 

W. A. PHILLIPPE, 

Income Tax Officer.” 

and the argument apparently is that this is not a valid notice. The 
standard form of notice prescribed by the Central Board of 
Revenue is in the form noted below ; — 

Notice under Section 34 of the Indian Income Tax Act 
(XI of 1922). 


INCOME TAX OFFICE, 


To 


Dated 


Whereas I have reason to believe that your income from 
(source) which (a) should have been 

(b) ’ has been assessed in the financial 

year ending the 31st March, 19 , 

(а) has escaped assessment, 

partially . 

(б) has been assessed at too low a rate, 
and I therefore propose 
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(a) to assess the said income that has escaped assessment, 

(&) to reassess your said income at the correct rate. 

I hereby require you to deliver to me, not later than. ...or 
within 30 days of the receipt of this notice, a return in the 
attached form of your income from all sources which was 
assessable in the said year ending the 31st March, 19 

“ Income Tax Officer.” 

The answer to the question formulated would appear to be 
that there is no statutory form of notice under Section 34 and 
that all that Section 34 requires is that a notice should be served 
containing all or any of the requirements which may be included 
in a notice under Section 22 (2). In this connection, Sundaram 
observes at page 844 of the 3rd edition of his Income 
Tax Law : — 

“ If the information on which the supplementary 
assessment is proposed to be made has already been 
furnished by the assesses himself, though in some 
other connection, and it has also been verified 
by him, it is strictly speaking unnecessary for the 
Income Tax Officer to issue a notice, though in 
practice the assessee is probably given an opportu- 
nity of being heard, on the analogy of the provision 
in Section 36.” 

6. Questions 2 to 6 as formulated below : — 

“ 2. Does the said Section 34 empower an Income 
Tax Officer to serve a notice thereunder on a date 
later than the last day of a period of 12 
(Gregorian) calendar months calculated from the 
last day of the financial year following the finan- 
cial year in which the profits or gains sought 
to be taxed accrued, arose or were received, 
or are, under the provisions of the Act, to be 
deemed to have accrued or arisen or to have been 
received ? 

3. Regard being had to the provisions of the said 
Section 34, should it be held that profits or gains 
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escape assessment in any year other than the financial 
year following that in which such profits or gains 
accrue or arise or are received or are under the 
provisions of the said Act, to be deemed to have ac- 
crued, arisen or to have been received ? 

4. Does the assessment of another person in respect of pro- 

fits and gains affect the period of limitation prescrib- 
ed by the said Section 34 as against the person who 
should have been assessed in respect of such profits 
and gains ? 

5. If profits or gains are assessed as those of another asses- 

see, should such profits or gains, as against the person 
who was liable to pay tax thereon, be held to have 
escaped assessment within the meaning of the said 
Section 34 ? 

6. Having regard to the fact that we were assessed on such 

profits or gains on the 8th day of November, 1930, 
and that such assessment was cancelled by the Order 
of the Commissioner, dated the 30th day of March, 
1931, can such profits or gains be said to have 
escaped assessment within the meaning of Section 
34 and justify any proceedings under the said 
section ? ” 

appear to me to resolve themselves into two questions as 
below : — 

“ 1. In the circumstances of this case when did the income 
which should ordinarily h,ave been assessed in 1928-29 
escape assessment ? 

2, Was the notice served on the assesses in this case 
under Section 34 a notice served within the period 
of limitation allowed by that section ? ” 

I accordingly refer only these two questions to the Hon’ble 
High Court. The assessee’s argument apparently is that 
Section 34 could not be invoked in this case, because the notice 
under that section was served more than one year after the year 
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in which the assessment should ordinarily have been made and 
secondly, because the income in question had, in fact, not escaped 
assessment having been assessed in the hands of the wrong person 
or in the alternative, if it has escaped at all, it escaped assessment 
in the year 1928-29 and proceedings under Section 34 could there- 
fore be opened only before the end of the year 1929-30. Section 
34 runs as follows : — 

“ If for any reason income, profits or gains chargeable to 
Income Tax has escaped assessment in any year or 
has been assessed at too low a rate, the Income Tax 
Officer may, at any time within one year of the end 
of that year, serve on the person liable to pay tax on 
such income, profits or gains, or in the case of a 
company, on the principal officer thereof, a notice 
containing all or any of the requirements which may 
be included in a notice under sub-section (2) of Sec- 
tion 22 and may proceed to assess or re-assess such 
income, profits or gains, and the provisions of this 
Act shall, so far as may be, apply accordingly as if 
the notice were a notice issued under that sub- 
section.” 

and what we are concerned with here is the interpretation of 
the expression “ if for any reason income, profits or gains has es- 
caped assessment in any year.” I do not for a moment think, it 
can be argued that income has not escaped assessment unless it 
has not been assessed at all and the expression “for any reason” im ■■ 
plies that there may be a great number of circumstances in which 
income may escape assessment. Further, the absurdity of the 
contention that income bas not escaped assessment unless when 
no effort at all has been made to assess it is evident from the fact 
that Section 34 deals with two contingencies. 

(а) Where income has escaped assessment. 

(б) Where it has been assessed at too low a rate. 

Now, if the argument which I have referred to above is 
sound, it follows that income has been assessed at too low a rate 
only when no effort at all has been made to assess it at the 
correct rate, which is ese hypofhesi absurd. Again, in the case of 
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Commissioner of Income Tax, Madras v. Sri Krishna 
Chandra Qajapati Narayana Deo, Baja of Parlahimedi, 
[I. L. R. 49 Mad. 22; 2 I. T. 0. 104], the Madras High Court 
held that “ the expression escaped assessment ” in this section 
applies to cases where the Income Tax Officer has deliberately 
adopted an erroneous construction of the Act just as much as to 
cases where the Officer has not considered the matter at all, but 
simply omitted the assessable profits from his view and from his 
assessment.” Further, their Lordships in the Calcutta High 
Court in the Reference arising out of the 1926-27 assessment on 
this same assessee have held that so long as the question as to 
the right method of assessment was suh jiidice, Burn & Company 
had not escaped assessment, while they have observed in the case 
of Lachhiram Basantlal and Basantlal Nathani [I. L. R. 58 Cal. 
909 at 912], decided on the 24th November, 1930, that “ at all 
events income has not escaped assessment, if there are pending at 
the time proceedings for the assessment of the assessee’s in- 
come, which have not yet terminated in a final assessment 
thereof.” 

7. One line of assessee’s argument, so far I can gather 
from the questions formulated by him, is as follows : — 

Section 22 of the Act stipulates the time within which 
proceedings should be initiated. No such proceedings were 
initiated against the assessee during the period specified in that 
section, but his income was assessed at the hands of a wrong 
person. This wrong assessment was ultimately set aside, so 
that now the income has altogether escaped assessment. His 
case appears to be that the assessment of a wrong person and 
ultimate cancellation of that assessment are altogether irrelevant 
considerations and that the income at his hand escaped 
assessment as soon as the year during which proceedings in 
assessment should have been initiated passed without such initia- 
tion and that when Section 34 of the Act speaks of income escaping 
assessment it refers to escapement, so far as the assessee is 
concerned. But this is not in accordance with the plain interpre- 
tation of Section 34 which refers to income, profits or gains 
having escaped assessment, while according to the assessee’s 
interpretation the section should run as follows : — ■ 
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“ If for any reason an assesses has escaped assessment 
in respect of any income, profits or gains charge- 
able to income-tax in any year or has been 
assessed at too low a rate, the Income Tax Officer 
may ” 

In my view, if the income, as a matter of fact, has been 
assessed, no matter at whose hands, it does not escape assessment 
within the meaning of this section. A particular assesses may 
escape assessment on any income and yet the income may not 
escape assessment. If income which belongs to A is assessed at 
the hands of B and B’s assessment is later set aside, the income 
in question only then escapes assessment and it is only then that 
Section 34 comes into operation. So long as B is assessed in respect 
of A’s income, the income does not escape assessment though 
A might have escaped assessment, and so long as no proceedings 
were initiated against A during the year of assessment as 
required by Section 22 (2) of the Act, he could not subsequently 
be assessed under Section 34 so long as B remains assessed 
in respect of that income, but as soon as B’s assessment is 
cancelled, the income escapes assessment and A is liable to 
be proceeded against under Section 34. It would be impro- 
per to read into that section words which are not there. An 
assesses escaping assessment is not the same as income escaping 
assessment, and when a section speaks of income escaping 
assessment, it would be wrong to recast it or interpret it as 
though it spoke of an assesses escaping assessment in respect 
of any income. 

8. Here, the position is that there was an assessment of 
this income as the income of Messrs. Martin & Company which 
must be presumed to be valid until it was held or declared to be 
otherwise and it was held or declared to be otherwise as the 
result of the High Court’s Order, dated the 16th May, 1930, and 
declared to be otherwise in the Commissioner’s order, dated the 
4th June, 1930, and his subsequent order, dated the 30th March, 
1931. In my view, therefore, the earliest possible date from 
which the period of limitation under Section 34 can be held to 
run in this case is the date of the Commissioner’s order, dated 
the 4th June, 1930, directing that this assessment should be 
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dealt with in accordance with the decision of the High Court 
passed on the assessment of an earlier year on the 16th May, 
1930. In my opinion, the correct view is that the period of 
limitation should run from the 30t]i March, 1931, that is, the 
date on which the Commissioner cancelled the first separate 
assessment on Messrs. Burn & Company and directed the Income- 
Tax Officer to make a fresh assessment under Section 34. 

9. The assessment of the year 1929-30 made under Section 
34 presents fewer difficulties. Arising out of that, assessment the 
first question formulated runs as follows : — 

“ 1. Did the terms of the notice in this case, dated the 
31st March, 1931, purporting to be served under 
Section 34 of the Indian lucomc-tax Act, 1922, 
constitute a valid notice under the said section ? ” 

I refer this question with which I have already dealt in para- 
graph 5 of this Statement of Case and on which I have expressed 
ray opinion to the High Court. 

10. This was an assessment which should ordinarily have 
been made in the year 1929-30 and even in accordance with the 
contention advanced by the assessee with regard to the correct in- 
terpretation of Section 34 of the Act when dealing with the 
1928-29 assessment, the notice under Section 34 was served in 
due time, for it was served before the end of the year following 
the year 1929-30. Two other questions of law have been framed 
arising out of this assessment and these run as below ; — 

“ 2. If profits or gains are assessed as those of another 
assessee, should such profits or gains, as against 
the person who was liable to pay tax thereon, be 
held to have escaped assessment within the mean- 
ing of the said Section 34 ? ” 

“ 3. Having regard to the fact that we were assessed on 
such profits and gains on the 8th day of November, 
1930, and that such assessment was cancelled by 
the order of the Commissioner, dated the 30th 
day of March, 1931, can such profits or gains 
be said to have escaped assessment within the 
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meaning of Section 34 and justify any proceedings 
under the said section.” 

I refer these questions to the High Court. The argument 
here apparently is that income had not escaped assessment, but 
on the other hand, had been assessed as the income of a person 
to whom it did not really belong. The counter arguments 
advanced by me when dealing with the similar question in 
connection with the 1928-29 assessment cover this case also and 
it is unnecessary for me to repeat them. My view is that in this 
case the earliest possible date on which, by any stretching of the 
law in favour of the assessee, the period of limitation should run 
is the 4th June, 1930, but that correctly speaking, this income 
escaped assessment on the 30th March, 1931, the date on which 
the Commissioner cancelled the first assessment made on 
Messrs. Burn & Company on their income as a firm. 

11. Question 3 set out in the above paragraph also calls for 
some oominents. The contention here appears to be that when an 
income is assessed at the right hands, but ultimately the assess- 
ment is set aside by a higher Income-tax authority in continuation 
of the same assessment proceedings, this order setting aside the 
assessment is final in so far as the particular income is concerned 
and the Income Tax Officer cannot again proceed to assess the 
same. Apparently he would argue that when an assessment is set 
saide on appeal or in exercise of the powers of review, the Income- 
Tax Officer has no jurisdiction to nullify the eSect of this order 
by renewing the proceedings against the assessee in respect of the 
same income and the order setting aside the assessment amounts 
to a determination that there should be no assessment and conse- 
quently the income does not escape assessment but is rendered 
unassessable. The answer to this question depends upon 
the actual decision of the Commissioner, dated the 30th 
March, 1931, referred to in the question itself. In that 
decision, the Commissioner did not decide that the income was 
not chargeable. His decision was that the proceedings which 
he cancelled in that order were not properly initiated and further 
he embodied in that order setting aside that assessment a 
direction to the Income Tax Officer to make a fresh assess- 
ment as he had jurisdiction to do, This order of the 
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Commissioner was never assailed iaud there is no substance, in 
my view, in this question. 

12. It is respectfully requested that their Lordships’ 
decision in this case be communicated to me in duo course.” 

The case was heard on the 4th August, 1933. 

Pugh, for the assessees. 

The Adoucato-Qonoral (with li. P. Pal), for the Oomiuis- 
siouer. 

On the 25th August, 1933, their Lordships pronounced the 
following 

Jedgment. — This matter came before us on a case stated by 
the Commissioner of Income Tax, Bengal, under Section 66 (2) 
of the Income Tax Act (Act XI of 1922). The assessments out 
of which the questions at issue arise are assessments of the years 
1928-29 and 1929-30 said to have been made under Section 34 
of the Act on the 19th February, 1932. It is necessary to relate 
at some length the history of the matter in order that it may be 
clear how the points which we have to determine have arisen. 
Down to the year 1927-28 assessment was made on a firm 
named Messrs. Martin & Company, and upon the present 
applicants, Messrs. Burn & Company as separate assessees 
but in that year when it came to the notice of the 
Income Tax Officer that Messrsi. Martin & Company had 
apparently acquired by purchase the firm of Messrs. Burn & 
Company the Income Tax Officer proceeded to make an assess- 
ment on Messrs. Martin & Company, on the total income of both 
these firms jointly. Messrs. Martin & Company, made'an objec- 
tion to this joint assessment and as a result of that objection the 
matter eventually came before this Court on an application 
under Section 66 (2) when it was held that the firm of Messrs. 
Burn & Company had been purchased not with any funds 
belonging to the firm of Messrs. Martin tfe Company but with 
other funds which were the private property of the individual 
persons who happened to be the partners of Messrs. Martin & 
Company and further that the acquisition of the firm of Messrs. 
Burn & Company by these individuals was a separate venture 
which should have no connection with Messrs. Martin & Com- 
pany for the purpose of assessment to income-tax. The order 
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of this Court was dated the 16th May, 1930, and in accordance 
with that order the assessment on Messrs. Martin & Company as 
a registered firm was modified and the profits of Messrs. Burn & 
Company which had been added to the income of Messrs. Martin 
& Company in that year by the Income Tax Officer for assess- 
ment purposes were deducted. In view of the fact that Messrs. 
Burn & Company had filed a return of income in pursuance to a 
notice issued under Section 22 (2) in respect of their own income 
for the previous year, that is, the year 1927-28, the Income Tax 
Officer on receipt of the High Court’s order proceeded to make 
an assessment under Section 23 (1) on Messrs. Burn & Company 
on the basis of that return. Messrs. Burn & Company challenged 
the validity of that assessment made under Section 23 (1) and 
asked for a Reference under Section 66 (2) of the Act to the 
High Court and a Reference was duly made by the Commis- 
sioner of Income Tax. In that Reference certain questions of 
law were formulated and all of them were decided against 
Messrs. Burn & Company as assessees on the 18th February, 
1932. While the matter of the legality of the assessment made 
in the year 1927-28 on Messrs. Martin & Company based on the 
joint income of both the firms was still pending before this 
Court the assessments of the years 1928-29 and 1929-30 were 
completed. They were made just as the 1927-28 assessment 
had been made on Messrs. Martin & Company on the joint 
income from the two firms. The assessees again took exception 
to this procedure and it was then agreed between them and the 
Income Tax Authorities that the decision of the High Court as 
regards the 1927-28 assessment should govern the assessment 
for the years 1928-29 and 1929-30. Accordingly when the 
High Court held that the 1927-28 assessment was irregular and 
that Messrs. Martin & Company could not be assessed jointly on 
the income of themselves and Messrs. Burn & Company the 
1928-29 and 1929-30 assessments on Messrs. Martin and Com- 
pany were once more modified. In the meantime, however, 
Messrs. Burn & Company, the present applicants, had filed 
returns of their separate income in respect of the years 1928-29 
and 1929-30. The Income Tax Officer therefore after the judg- 
ment of the High Court previously mentioned, proceeded to make 
an assessment under Section 23 (1) on the basis of those returns, 
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To this Messrs. Burn & Company objected and the matter ulti- 
mately came before the Com mission er of Income Tax on 
another application under Section 66 (2) and the Commissioner 
of Income Tax thereupon came to the conclusion that those 
assessments were indeed irregular in view of the fact that the 
returns v'hich had been filed by Messrs. Burn & Company had 
been filed suo viotu and not in compliance with any notice 
issued under Section 22 (2). The Commissioner of Income Tax, 
upon that cancelled those assessments by an order dated the 
30th March, 1931, and further directed that the Income Tax 
Oificer should take steps to make assessments under Section 34 
of the Income Tax Act ou the income with should have been 
assessed in the years 1928-29 and 1929-30. On the 31st March 
notices under Section 34 were duly served on Messrs. Burn & 
Company and assessments were duly made. Appeals against 
those assessments were preferred and finally the Commissioner 
of Income Tax was asked in an application under Section 66 (2) 
to refer certain questions of law arising out of those assessments 
to this Court and those are the questions with which we are now 
concerned. The Commissioner of Income Tax in his statement 
of the case has set out certain dates in connection with the 
assessments of the two years out of which these questions arise 
and it may perhaps be desirable that we should hero reproduce 
them. The material dates and events are as follows : — 

17th Jamtary, 1929 . — Assessment for the year 1928-29 made 
on Messrs. Martin & Company ou income including the income of 
Messrs. Burn & Company. 

16th May, 1930 . — Order of the High Court cancelling the 
assessment for the year 1927-28 made on Messrs. Martin Com- 
pany on the joint income from the two firms. 

4th June, 1980 . — Order of the Commissioner directing the 
assessment of the year 1927-28 to be revised in conformity with 
the order of the High Court and asking also that the assessments 
for the years 1928-29 and 1929-30 should be revised in accord- 
ance with the agreement between the Commissioner and the 
assessees, viz., that the decision of the High Court in the matter 
of the 1927-28 assessment would govern those assessments also. 
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24!th October, 1930. — Revised assessnient on Messrs. Martin 
& Company for the years 1927-28, 1928-29 and 1929-30 excluding 
the income of Messrs. Burn & Company. 

8th November, 1930. — Assessment on Messrs. Burn & Com- 
pany in respect of the income of that firm only for the years 1927- 
28, 1928-29 and 1929-30. 

30th March, 1931. — Cancellation of the assessments for 1928- 
29 and 1929-30 on Messrs. Burn & Company by the Commis- 
sioner under Section 33 of the Act on an application for a 
Reference to the High Court on the ground that the proceedings 
for assessment had not been legally initiated. 

Slat March, 1931. — Issue of notice under Section 34 on 
Messrs. Burn & Company in respect of the income which should 
have been assessed in the years 1928-29 and 1929-30. 

19th February, 1932. — Completion of these proceedings 
under Section 34 by the Income Tax Officer and assessment. 

The Commissioner of Income Tax states that arising out of 
the 1928-29 assessment six questions of law were formulated by 
the assessees under Section 66 (2). The first question runs as 
follows: — 

“ Did the terms of the notice in this case, dated 31st March, 
1931, purporting to be served under Section 34 of the Indian 
Income Tax Act, 1922, constitute a valid notice under the said 
section ? ” 

That question has been referred by the Commissioner to this 
Court. As regards the other questions put forward by the assessees 
they seem to resolve themselves into these two questions : — (1) 
In the circumstances of this case when did the income which 
should ordinarily have been assessed in 1928-29 escape assess- 
ment ? (2) Was the notice served on the assessees in this case 
under Section 34 a notice served within the period of limitation 
allowed by that section ? These two questions relating to the 
1928-29 assessment were also referred by the Commissioner to 
this Court. 

Now, as regards the 1929-30 assessment the questions for- 
mulated were these : “ Did the terms of the notice in this case, 
dated the 31st March, 1931, purporting to be served under Sec- 
tion 34 of the Indian Income Tax Act, 1922, constitute a valid 
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notice under the said section ? ” The Commissioner points out in 
his statement of the case that this was an assessment which 
should ordinarily have been made in the year 1929-30 and he says 
that even in accordance with the contention advanced by the 
assessees with regard to the correct interpretation of Section 34 
of the Act the notice under Section 34 was in fact served in due 
time, for it was served before the end of the year following the year 
1929-30. It is not necessary that we should say very much with 
regard to the questions put forward in connection with the assess- 
ment of the year 1929-30, because Mr. Pugh who appeared on 
behalf of the applicants quite early in his argument admitted that 
the notice dated the 31st March, 1931, in respect of the year 
1929-30 was served within the time limited under Section 34 of 
the Act and he abandoned the contention that by reason of the 
actual form of the notice it was not a valid notice under that 
section. What we are really now concerned with, therefore, is the 
question whether or not the notice dated the 31st March, 1931, 
requiring Messrs. Burn & Company to deliver to the Income-tax 
Officer not later than the 5th May, 1931, or within 30 days of the 
receipt of the notice a return of their income from all sources which 
were assessable for the year ending the 31st March, 1929, was in 
form a good notice, and otherwise, even if it were , whether it 
nevertheless constituted a valid notice under Section 34 of the Act. 
A copy of the actual notice is set out on page 41 of the paper-book. 
It is headed “ Notice under Section 34 of the Indian Income Tax 
Act (Act XI of 1922).” It is quite true that the notice was in the 
form of a letter instead of being in the common form prescribed 
by the Central Board of Revenue but it was conceded by Mr. Pugh 
that in fact all the details provided for in that form of notice had, 
in fact, been dealt with in the letter and we gathered the impres- 
sion that Mr. Pugh did not seriously desire to stress this parti- 
cular point. It is to be observed that there is no standard form 
of notice prescribed in Section 34 itself. All that the section 
requires is that a notice containing all or any of the requirements 
which may be included in a notice under sub-section (2) of Section 
22 shall be served. Mr. Sundabam in his well-known text book 
“ The Law of Income Tax in India ” 3rd Edition at page 844 says : 
“ If the information on which the supplementary assessment is 
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proposed to be made has already been furnished by the assesseo 
himself, though in some other connection, and it has also been 
verified by him, it is strictly speaking unnecessary for the Income 
Tax Officer to issue a notice, though in practice the assessee is 
probably given an opportunity of being heard, on the analogy of 
the provision in Section 36.” We are quite satisfied that the 
form of the notice which was given on the 31st March, 1931, suffi- 
ciently and properly complied with the requirements of Section 34 
of the Income Tax Act. The substantial questions which we have 
to decide as regards 1928-29 assessment is first of all the question 
whether on the ground that the income of the year 1928-29 did 
not escape assessmeiit, Section 34 can be made applicable at all. 
Section 34 reads as follows : — “ If for any reason income, profits or 
gains chargeable to income-tax has escaped assessment in any year 
or has been assessed at too low a rate, the Income-tax Officer 
may, at any time within one year of the end of that year, serve 
on the person liable to pay tax on such income, profits or gains, 
or, in the case of a company, on the principal officer thereof, a 
notice containing all or any of the requirements which may be 
included in a notice under sub-section (2) of Section 22, and may 
proceed to assess or reassess such income, profits or gains, and 
the provisions of this Act shall, so far as may be, apply accor- 
dingly as if the notice were a notice issued under that sub-section : 
Provided that the tax shall be charged at the rate at which it 
would have been charged had the income, profits or gains not 
escaped assessment or full assessment, as the case may be." 

The argument advanced on behalf of the applicants Messrs. 
Burn & Company is that Section 34 ought not to have been 
invoked in this case at all because the income concerned had in 
fact not escaped assessment. It is to be observed that Section 34 
can only be brought into operation if for any reason income 
chargeable to income-tax has escaped assessment in any year. 
Mr. Pugh has argued with great cogency that the income of 
Messrs. Burn & Company for the year 1928-29 did not escape 
assessment though the liability for the income-tax may have been 
placed on the wrong shoulders. It is to be borne in mind from the 
history of the case which we have narrated that the assessment for 
the year 1928-29 'Was completed while the matter of the assessment 
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for the year 1937-28 was still pending before the High Court. 
The assessment was made on Messrs. Martin & Company on 
the 17th January, 1929. On the 19th December, 1928, Messrs. 
Burn tfe Company had written to Mr. Martin who was then the 
Income Tax Officer a letter in which they stated that they pro- 
posed to close the accounts of their firui in the month of July in 
each year instead of on April 30th as theretofore. They also 
pointed out that under Section 2, sub-section 11 (a), they required 
the consent of the Income Tax Officer to do that and they asked 
to be infortned of the conditions that the Income Tax Officer 
would think fit to impose on them. They concluded the letter 
by saying “We propose making the alteration for the purpose 
of assessing tax for the year 1928-29. In reply to that letter 
the Income Tax Officer on the 10th January, 1929, informed 
Messrs. Burn & Company that he was prepared to allow the 
alteration in the accounting period provided the firm paid tax on 
fifteen (16) months’ profits in this assessment for 1928-29. In 
reply Messrs. Burn & Company on the 11th January, 1929, wrote 
to the Income Tax Officer, Mr. Martin, a further letter in which 
they said “ With reference to your letter No. E-F 16 of the 10th 
instant we have the honour to enclose herewith return under 
Section 22 (2) of the Indian Income Tax Act, 1922, for the 
official year 1928-29.” It will be seen therefore that Messrs. 
Burn & Company did actually make a return for the year 1928-29 
and that such return was in response (sic) in accordance with the 
conditions and requirements. We think it not unreasonable to 
hold that the assessment was made in response to a notice under 
the Act. In the circumstances we find it not a little difficult to 
understand how it came about that the Commissioner took the 
view that the return filed by Messrs. Burn & Company had been 
filed, as he says, suo motu and it would seem there was no neces- 
sity for the Commissioner to have made the order of 30th March, 
1931, cancelling that assessment. However, be that as it may, we 
should be inclined to hold that in all the circumstances of the 
case the income of Messrs. Burn & Company in respect of the 
year 1928-29 did not escape assessment. It is, however, not 
necessary that we should express a definite opinion on this point 
in view of the conclusion we have arrived at with regard to the 
further point taken on behalf of the assessees in respect of the 
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assessment of the year 1929-30. This point relates to the inter- 
pretation to be put upon the expression ‘ in any year ’ for the 
purposes of Section 34. The argument put forward on behalf of 
the assessees is that no assessment could lawfully be made under 
Section 34 because the notice purporting to have been given 
under that section was served more than one year after the year 
in which the assessment should normally have been made and 
that, if the income of Messrs. Burn & Company escaped assess- 
ment at all it escaped assessment in the year 1928-29 and there- 
fore proceedings under Section 34 could only have been opened 
before the end of the year 1929-30. The view of the Income 
tax authorities seems to have been this that there was an 
assessment of income for the year 1928-29 on the income of 
Messrs. Martin & Company and that that assessment must be 
presumed to have been valid until it was declared to be invalid 
and it was only held to be invalid as a result of the order of this 
Court dated 16th May, 1930, or by the Commissioner’s order 
dated 4th June, 1930, and his subsequent order dated 30th 
March, 1931. The Commissioner seems to have been of the 
opinion that the earliest possible date from which the period of 
limitation could be held to run was the date of the order of the 
Commissioner of the 4th June, 1930, that assessment should be 
dealt with in accordance with the decision of the High Court of 
the 16th May, 1930, It was contended before us on behalf of 
the Income-tax authorities that the correct view is that the 
period of limitation should run from the 30th March, 1931, that 
is, the date on which the Commissioner cancelled the first 
separate assessment of Messrs. Burn & Company and directed 
the Income Tax Officer to make a fresh assessment of their 
income under Section 34. The Commissioner seems not to have 
appreciated that the expression ^ escape assessment ’ is not 
the same thing as escape from assessment and that upon the 
assumption that there was at one time an assessment of the 
income of Messrs. Burn & Company at the proper tiiue it would 
scarcely be right to say that they escaped assessment in respect 
of that income at a later period. Mr. Pugh has argued that the 
expression ^ in any year ’ can only refer to the year in which the 
assessment would normally and properly be made or at any rate, 
initiated and as regards the year 1928-29 he has put the matter 
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Lillis : — Tlio year 19i27-‘j{8 waiS the eiiLiiiug year. Tlic year 
was the assossmeut yeai cn‘, as wo 'uay call iL, the tax year and 
the year 19iJ9-30 was the corroctivo ” year so bhat as regards 
the assessment for the year 19‘.28-*39 the Income-tax authorities 
would merely have had time up to the 31st March, 1930, within 
which to take proceedings under Section 34, supposing always 
that blie income of Messrs. Eur]i & Company had in fact pre- 
viously escaped assessment. It may perhaps not inaptly be said 
that in relation to the assessment year the year 1929-30 

was, as it wore, an aiiniis 'podnitcntice available to the Income-tax 
authorities. Mr. Pugh crystallised the whole of his argameut 
into this proposition : — If there was no escape from assessment, 
then Section 34 did not apply at all ; if on the other hand there 
was an escape, then the proceedings under Section 34 were 
altogether too late. It was conceded by both sides that if the 
expression ‘ in any year ’ bears the meaning contended for by 
Mr. Pugh, then without doubt the notice of the 31st March, 1931, 
was given too late and so the Income-tax authorities would be rele- 
gated to the remedies, if any, they might still have consequent on 
the original assessment. Mr. Pugh in support of his argument as 
to the meaning of the expression ‘in any year ' as used in Section 
34 referred to a numhor of the other sections of the Income Tax 
Act, 1922, notably Section 2, sub-section 11, Sections 3, 6, 12 and 
23 and he invited us to come to the opinion that the language and 
tenor of those sections as well as the language of Section 34 itself 
indicate that in the expression ‘ in any year ’ the word year can 
only refer to the actual twelvemonths in which an assessment 
would normally and properly be made. It is obvious that to hold 
otherwise would bring it about that if an assessment had been 
duly made, and if for any reason the assessment was subsequently 
cancelled even after a considerable lapse of time, the right of the 
Income-tax authorities to demand afresh return by virtue of the 
provisions of Section 34 might be prolonged indefinitely. Having 
carefully considered the matter and having given due weight to 
the arguments of the learned Advocate-General we think we 
ought to accept the contention put forward by Mr. Pugh on 
behalf of the assessees and hold that the expression ‘ in any year ’ 
must be read as meaning the year during which proceedings 
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in assessnieiit ia respect of that veary year should have been 
initiated. We accordingly hold that the notice served on the 
assessees in this case under Section 34 was not a valid notice in 
that it was not served within the period of limitation allowed by 
the section. For the reasons already given this disposes 
of the case in favour of the assessees. We make no order as 
to costs. 

Beference answered accordingly. 

Solicitors — Orr, Dignam <& Co., for the assessees. 


[In the Peivy Council.] 

BHODBSIA BAIL WAYS LTD. v. BBSIDENT 
COMMISSIONBB OF BBCHUANALAND 
PBOTECTOBATE AND ANOTHEB. 

February 21, 1933. 

Lord Atkin, Lord Bussell of Killowen and Lord Macmillan. 

Income Tax — Bechuanaland Peoteotoeate — Claim foe 
Belief in Bespect of Tax Paid in United Kingdom — Limita- 
tion — Diffebence between Claim foe Befond of Tax Paid 
IN Excess and Claim foe Belief in Bespect of Tax Peopeely 
Paid — ‘ Peopeely Chaegeable, ’ meaning of — Bechuanaland 
Peoteotoeate Income Tax Peoclamation, 1922, Sections 17 
AND 61. 

The Bechuanaland Protectorate Income Tax Proclamation of 
1922 provided hy Section 17, sub-section {!), that for the purposes 
of income-tax payable under the Proclamation income shall be 
assessable without any deduction for income-tax payable in the 
United Kingdom, but subsection {2) of Section 17 provided that 
if a person proves that he has paid income-tax in the United 
Kingdom for the same year on the same income he shall be entitled 
to relief from income-tax under the Proclamation paid or payable 
by him on that part of his income at a certain rate. Section 51 
provided that if it was proved that the amount paid by any 
person was in excess of the amount ‘ properly chargeable ’ under 



1934] 


BHODEBIA RYS. D. RESIDENT COMMISSIONER 


53 


ihe ProGlamation the Collector may authorise a ref^lnd of the tax 
overpaid, provided the claim was made with%n two years after the 
date when the payment was made : 

Held, that a claim for ‘ relief ’ under Section 17 {2) was not 
subject to the limitation of two years tmposed by the proviso to 
Section 51. The said proviso applied only to the case where a 
person has paid income-tax ‘ in excess of the amount properly 
chargeable ’ under the Proclamation and it cannot be said that a 
person who pays income-tax under Section 17 (1) of the Proclama- 
tion without any deduction for United Kingdom tax mahes a pay- 
msnt in excess of what is ‘ properly chargeable. ’ 

Though the defence of limitation is not an unrighteous 
defence, it is a creature of positive law and therefore not to he 
extended to cases lohich are not strictly within the enactment. 

Case referred to ; — 

Bodda-N V . Morlet [1857] (26 L. J, Gh. 438 ; 5 W. E. 510 ; 
1 Db. G.J. 1). 

Appeal from a Judgment of the Special Court of the Bechua- 
naland Protectorate dated June 22, 1932. 

A. M. Latter and Cyril King, for the appellants. 

Attorney-General and P. P. Sills, for the respondents. 

Lord Macmillan. — The appellants are a Bailway Company 
which has its head office in Loudon and owns and conducts an 
important railway undertaking partly situated in the Beohuana- 
land Protectorate. They are liable to income-tax both in the 
United Kingdom and in the Protectorate. For the year to June 
30, 1926, the appellants were assessed to income-tax by the res- 
pondent, the Collector of Income-tax of the Protectorate, under 
the Bechuanaland Protectorate Income-tax Proclamation, 1922, 
in the sum of & 19,896 Is., representing income-tax at the rate 
then chargeable on that part of the appellants’ income which was 
earned in the Protectorate. The tax was paid in November 1925. 
For the following year to June 30, 1926, the appellants were 
similarly assessed in the sum of & 24,883 3s. 6d., which they paid 
in October 1926. By Section 17 of the Proclamation it is pro- 
vided that : 

“ (1) For the purposes of income-tax payable under this 
Proclamation income shall be assessable without any deduction 
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for income-tax (iuciudmg super-tax) payable in the United 
Kingdom. ” 

But provision is made for a certain measure of relief in the 
immediately following sub-seotiou, which is in the following 
terms : 

“ (2) Any person who has paid by deduction or otherwise 
or is liable to pay income-tax under this proclamation for any 
year of assessment on any part of his income, and who proves to 
the satisfaction of the Collector of income-tax that he has paid 
income-tax in the United Kingdom for that year in respect of 
the same part of his income, shall be entitled to relief from 
income-tax under this proclamation paid or payable by him on 
that part of his income at a rate equal to the amount by which 
the rate of tax appropriate to his case under the proclamation 
exceeds half the appropriate rate of United Kingdom tax 


For the two years in question the appellants were liable to 
pay income-tax in the United Kingdom on their whole income 
including the portion of their income earned in the Protectorate 
on which they paid tax under the Proclamation ; but it so 
happened that owing to delays in settling the figures of the 
appellants’ assessment in the United Kingdom, the amount of 
the United Kingdom income-tax payable by them for the years 
1924-25 and 1925-26 was nob finally ascertained and paid until 
November 1930. The appellants were thus not in a position till 
the end of 1930, to claim the relief provided under Section 17 (2) 
of the Proclamation above quoted. The amount of the relief 
calculated in terms of the sub-section is agreed to be £ 1,251 11s. 
6d. for 1924-25 and M 3,500 7s. 6d. for 1925-26. 

On the appellants iubiiuating their claim, duly vouched, to 
these reliefs they were met with the answer that it came too late 
and was barred by the terms of the proviso to Section 51 of tho 
Proclamation. That section runs as follows : — 

“ 51. If it is proved to the satisfaction of the Collector that 
the amount paid by any person is in excess of the amount properly 
chargeable under this Proclamation the Collector may authorise 
a refund to such person of any tax overpaid ; provided, however, 
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that no such refund may be authorised unless the claim therefor 
is made within two years after the date when the payment was 
made.” 

If the proviso just quoted is applicable to the case, then, in- 
asmuch as the claim of the appellants to a refund was not made 
until 1930 in respect of tax paid in 1925 and 1926, the appellants 
are out of Court. In consequence of the refusal of the Collector 
to afford the relief claimed, the appellants brought an action 
against the respondents in the Special Court of the Buchuana- 
land Protectorate for payment of the said sums of 111,251 11s. 6d. 
and 413,500 7s. 6d., and the parties joined issue on the sole ques- 
tion whether the appellants’ claiui was statute barred. The Court 
on June 22, 1932, upheld the respondents’ plea in bar, and sub- 
sequently granted leave to the appellants to appeal to His 
Majesty in Council. To quote the appellants’ declaration : 

“ A-ll things have happened, all times have elapsed, and all 
conditions have been fulfilled ” 

to entitle them to the relief provided by Section 17 (2) of the 
Proclamation. It is for the respondents to establish with equal 
precision that their plea in bar is justified by the terms of Sec- 
tion 51. Their Lordships observe, in the first place, that under 
Section 17 (1) no deduction in respect of income tax payable in 
the United Kingdom is permitted in the assessment of income 
for tax purposes in the Protectorate. The income-tax payer in 
Bechuanaland is thus chargeable with tax on the full amount of 
his income without any deduction in respect of income-tax pay- 
able by him in the United Kingdom. But if he can show that 
he has in fact paid United Kingdom income-tax on the same 
income for the same year, he is to be “ entitled to relief” from 
the income-tax paid or payable by him in the Protectorate to the 
extent provided in Section 17 (2). The conditions being satisfied, 
the Proclamation confers a right to the relief which the income- 
tax payer can enforce. 

' Now, when Section 61 is examined, it appears that it applies 
only to the case where a person has paid income-tax “ in excess 
of the amount properly chargeable ” under the Proclaiuation ; 
in that event the Collector “ may authorise a refund to such 



56 


INCOME TAX RBPOBTS 


[1934 


person of any tax over-paid. ” It cannot be said of the appellants 
that when they paid their income tax in Bechuanaland for the 
years 1924-26 and 1925-26 without any deduction for United King- 
dom tax they made payments “ in excess of the amount properly 
chargeable ” under the Proclamation, for Section 17 (1) expressly 
forbids any such deduction. The sums which they paid were 
“ properly chargeable ” against them under the proclamation and 
if they had not paid these sums they could have been compelled 
to do so. They are not now claiming a refund of any “ tax over- 
paid,” for they made no over-payment. What they are asking is 
relief by way of repayment of a part of what originally they pro- 
perly paid. The language of Section 51 in providing that the 
Collector “ may ” authorise a refund in the case of any tax over- 
paid is inappropriate to the case of a person claiming under Sec- 
tion 17 (2) a legal right of relief which the Collector has no dis- 
cretion to refuse. The respondents, in their Lordships’ opinion, 
have not succeeded in showing that the terms of Section 51 fit 
the case of the appellants’ claim, and consequently have failed 
to establish that the claim is subject to the limitation of two 
years imposed by the proviso to the section. Their Lordships 
may appropriately quote from the case of Boddan v. Morley 
the following observations of Lord Chancellor Cranworth at 
page 23 : 

“ I should be very unwilling to give encouragement to the 
notion that there is of necessity anything morally wrong in a de- 
fendant relying on a statute of limitation. It may often be a very 
righteous defence. But it must be borne in mind that it is 
a defence, the creature of positive law and therefore not 
to be extended to cases which are not strictly within the 
enactment.” 

In the Court below the fact that Section 15 occurs in a 
group of sections under the heading “ Miscellaneous ” was invok- 
ed as indicating that it was intended to be of general appli- 
cation to all cases in which a refund of income-tax was claimed 
by a taxpayer, aud the circumstance that Section 17 (2) pro- 
vides no procedure for the enforcement of the relief which ^it 
confers, while Section 51 is the only section in the Proclamation 
which deals with refunds by the Collector, was also given con- 
siderable weight. The difficulty arising from the use of the 
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word “ may ” was surmounted by reading it as equivalent to 
“ shall ”, where the prescribed conditions were satisfied. Their 
Lordships do not find in those arguments any sufficient justifi- 
cation for extending the language of Section 51 so as to make it 
fit a case to which its terms arc inapposite. The Attorney- 
General drew attention to the fact that Section 17 (2) occurs in 
a part of the Proclauiation which has for its heading the general 
title “ Abatements ”, and, founding on the definition in Section 6, 
which enacts that taxable income ” shall mean the income of 
any person after allowance of all deductions other than abate- 
ments, and taxable amounts ” shall mean the amount remain- 
ing after deducting from any taxable income the abatements 
allowed, sought to make out that the words amount properly 
chargeable ” in Section 51 wore applicable to the amount charge- 
able after the deduction of the relief under Section 17 (2). But 
this argument is sufficiently refuted by the provision in Sec- 
tion 17 (1) forbidding any deduction for United Kingdom income- 
tax in assessing income for the purposes of tax under the Bechu- 
analand Proclamation. It is, no doubt, true that if, as their 
Lordships hold, Section 51 does not apply to claims under Sec- 
tion 17 (2) there is no time limit imposed by the Proclamation 
on such claims, but this affords no justification for remedying 
the omission judicially, if it bo an omission. Their Lordships 
will humbly advise His Majesty that the appeal be allowed, the 
judgment of the Special Court of the Protectorate of Bechuana- 
land of June 22, 1932, be reversed, and the case be remitted to 
the Special Court to be disposed of on the footing that the res- 
pondent’s plea in bar is not well-founded. The appellants will 
have their costs of the appeal and in the Court below. 

Appeal alloioed. 

Soliciiors — Coward^ Ghance cO Co.^ for the appellants ; Oedge 
FisTcG (& Go.^ for the respondents. 
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[In the Ranooon High Court.] 

SONIRAM RAMESHWAR v. MARY PINTO. 

Leach, J. 

July 10, 1933. 

Income Tax— Eunds in Court— Claim bt Crown and 
OTHER Creditors — Crown’s Right to Preferential Payment 
— Power op Court to Direct Payment without Attach- 
ment. 

Where a receiver was appointed in a mortgage suit to collect 
the rents of the mortgaged property and the Commissioner of In- 
come Tax applied to the Court for an order directing the receiver 
to pay to him, out of the rents collected by the receiver, a certain 
sum of money which was payable to the Croion by the mortgagor 
as income-tax : — Held, that the Grown had a right of preference 
in respect of such debts as against unsecured debts, and the Court 
had power to direct the receiver to pay out of the rents collected, 
the income-tax debt due to the Crown on the application of the 
Commissioner without any attachment. 

Quasre : — Whether the Crown has a right of preference as 
against secured debts. 

Cases referred to : — 

C. R. M, A. Chettyar Firm v. Aung Ban Zaya Rice Mill 
C o., Ltd. [First Appeal No. 74 of 1928]. 

G-anpat Putaya V. Collector op Kanara [1875] (1 
Bom. 7). 

Gayanoda Bala Dassee v. Butto Kristo [1906] (33 Cal. 

1040; lOC.W.N. 857). 

Gulzari Lal V. Collector op Bareilly [1878] (1 All. 

696). 

Ramdas V. Secretary of State [1896] (18 All. 419; 
[1896] A. W. N. 121). 

Rex V. Curtis (146 E. R. 724). 

Secretary of State v. Bombay Landing and Shipping Co., 
Ltd. [1868] (6 Bom. H. C. 0. C. 23). 

A. Eggar, for the Crown. 

Masani, for the plaintiff. 

Eobertson, for the defendant, 
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Leaoh, J. — This suit was filed on 11th October, 193i2, to 
recover a sum of Rs. 16,918-10-0 due on a mortgage. A receiver 
was subsequently appointed to take charge of the mortgaged 
premises and to collect the rents therefrom. The defendant is 
indebted to the Crown to the extent of Rs. 29-5-0 due under the 
Income Tax Act. As the result of the collection of rents of the 
mortgaged premises the receiver has in hand moneys sujHBcient 
to pay the amount of income-tax due by the defendant. In these 
circumstances the Commissioner of Income Tax has applied for 
an order directing the receiver to pay to him this sum of 
Rs. 29-6-0. The Commissioner of Income Tax claims that the 
Crown is entitled to a first charge on the rents which the re- 
ceiver has collected. Mr. Masani for the plaintiff and Mr. Robert- 
son for the defendant have no objection to the application being 
granted, but the learned Government Advocate asks for a ruling 
on the question of the Crown’s right to priority and also for a 
ruling on the further question whether the Court can order 
payment on an application of the nature of the one before me. 
The Crown has by Common Law a right to priority. In B,ex v. 
Curtis, Parke, C. B., said : 

“ By the Common Law the King has a prerogative of pre- 
ference in payment to all his subjects, and to be first satisfied ; 
the reason of it is given in Sir William Herbert's case, Quia 
thesaurus Regis est pads vinculum et hellorum nervi. 

This preference w'-hioh the King had by the Common Law, 
was the foundation of Magna Charta, c. 18, which was only 
declaratory of the Common Law.” 

The right to priority has received recognition in India, as 
far as unsecured creditors are concerned. The leading case in 
India is Secretary of State v. Bombay Landing and Shipping 
Co., Lid., where, after an exhaustive examination of the autho- 
rities by Westbopp, J., the Court held that a judgment debt 
due to the Crown was entitled to the same precedence in exe- 
cution as a like judgment debt in England, if there was no 
special legislative provision affecting that right in the 
particular case. It was pointed out that whatever rights 
the Crown had to any portion of the Indian revenue before 
1868 it still had and that Section 2 of the Statute of that 
year, 21 and 22 Vic., c. 106, vested in the Crown all the 
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territorial and other revenues of or arising in India, and 
directed that all of those revenues should be received not only 
for but in the name of Her Majesty. It may be observed that 
Section 131, Government of India Act, provides that nothing in 
the Act shall derogate from any right vested in His Majesty or 
any of the powers of the Secretary of State in relation to the 
Government of India. 

In the case of Ganpat Putaya v. Collector of Kanara, it 
was hold that the Crown had the first claim to the proceeds of a 
pauper siilt to the extent of the amount of the Court-fee that 
would have been payable at the institution of the suit had the 
plaintiff not been a pauper. Section 309, Civil Procedure Code, 
1859, (which provided that in a pauper suit the Court-fees 
should be recoverable by Government from any party ordered 
by the decree to pay the same in the same manner as the costs 
of a suit were recoverable) did not preclude the Crown or its re- 
presentative from urging its prerogative. The plaintiff in that 
case obtained a decree against one Jivaji and in execution caused 
the debt duo by one Meghji to Jivaji to be attached by prohibi- 
tory order. This attachment was placed when Jivaji’s suit 
against Meghji (which was brought in forma pauperis) was pend- 
ing. At the conclusion of the pauper suit, in which Meghji was 
directed to pay to Jivaji Es. 900, the Collector intervened and 
applied to have a sum of Rs. 70-2-2 paid to him, that being the 
amount which Jivaji would have had to pay as Court-fees if he 
had not been allowed to sue as a pauper. The Collector’s appli- 
cation having been granted and this sum paid to him, the plain- 
tiff, Ganpat, brought this suit to recover the money, alleging that 
his attachment was prior to the Collector’s and that he had there- 
fore a right to prior satisfaction. The plaintiff contended that 
Section 309 of the Code of 1859 expressly enacted that the value 
of the Court-fees was to be recovered in the same manner as 
costs would be recovered in ordinary cases. Ho precedence was 
given to the Crown which was therefore in the same position as 
any other judgment-creditor. This argument was rejected. 
West, J., in delivering the judgment of the Court said : 

“ The decision of this case turns upon the construction of 
Section 309, Civil Procedure Code. Its direction that the amount 
of fees, which would have been paid by the pauper plaintiff shall 
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on decision of the suit, be recoverable by Government from any 
party ordered by the decree to pay the same in the same manner 
as costs of suit are recoverable, does not preclude the Grown or 
its representative from urging its prerogative and insisting upon 
its right to precedence. The circumstance of its being placed in 
the position of a judgment-creditor does not reduce its right of 
necessity to those of a private judgment-creditor in case of a 
contest as to prior satisfaction out of moneys realized in execu- 
tion. It is a universal rule that the prerogative and the advant- 
ages it affords cannot be taken away except by the consent of the 
Crown embodied in a Statute. This rule of interpretation is well 
established, and applies not only to the Statutes passed by the 
British, but also to the Acts of the Indian Legislature framed 
with constant reference to the rules recognized in England. 

The Court therefore approved of the Collector being paid 
the money due to the Crown on mere application. This case 
was followed by the Allahabad High Court in Gulmri Lai r. 
Collector of Bareilly. In Bamdas v. Secretary of State the 
same Court held in a suit br‘ought in forma pauperis in which 
the plaintiff was successful, that it was not necessary for the 
Government to bring a separate suit to recover the Court-fee, but 
that the same might bo realized from the property the subject of 
the suit by proceedings iu execution. Here the decree directed 
that the Court-fee should bo a first charge on the property, and 
should bo recoverable from the defendant in the same manner as 
costs of the suit. 

The latest reported decision to which my attention has been 
drawn is the case of Qayanoda Bala Dassee v. Butto Kristo. 
The plaintiff obtained a decree in a suit filed in forma pauperis. 
The decree directed that the property in suit should be conveyed 
to the plaintiff. The taxing officer was required to certify the 
amount of Court-fees that would have been payable by the 
plaintiff, had she not sued in forma pauperis, and to tax the 
plaintiff’s other costs of suit. The decree further required the 
defendants to pay the amount of Court-fees to be certified by the 
Government Solicitor, and directed that these should form a 
first charge on the property conveyed. Subsequently, the plain- 
tiff attached other premises belonging to the defendants and 
obtained an order for sale. The sale-proceeds were paid into 
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Court in accordiincc with the Court’s order. The plaintiff’s 
attorney without notice to the Government Solicitor or the 
defendants made an application for payment to him of the 
amounts realized in execution from the defendants. Thereupon 
the Government Solicitor presented a petition asking that the 
amount of Court-fees certified as due and payable by the defend- 
ants to the Government Solicitor in terras of the decree be paid 
in the first instance and in precedence to all claims. It was 
held that the Court-fees formed a Crown debt and under ordinary 
circumstances the principle would apply that the Crown would 
be entitled to precedence in payment of this debt over all credi- 
tors. In this case it was contended that the Crown in order to 
recover Court-fees must proceed to enforce the charge on the 
subject-matter of the suit, and that as regards other properties 
of the judgment-debtor the Crown had only the right of a 
private judgment-creditor and could only proceed to realize its 
claim in the usual method by attachment and sale. Sale, J., 
before whom the case came, refused to accept this argument and 
held that inasmuch as the Crown represented by the Government 
Solicitor was entitled to precedence over all creditors no necessity 
existed for attachment of the fund before claiming payment. 
Section 411, Civil Procedure Code, 1877, (which corresponds to 
Order XXXIII, Rule 10 of the present Code) was an enabling sec- 
tion, and though it indicated the manner in which the Crown might 
proceed to realize the debt it did not prejudice the Crown or its 
representative from urging its prerogative and insisting on its 
right to precedence over all creditors. With this view I 
respectfully agree. 

In the unreported case of C.R.M.A. Chettyar Firm v. Aung 
Ban Zaya Bice Mill Co., Ltd., a Bench of this Court held that 
the receiver in a mortgage suit had been rightly directed to pay 
out of moneys representing rents (not the subject of mortgage) 
the amount due to the Crown by way of income-tax before paying 
the mortgagee the amount due under his personal decree. In this 
case an attachment had been issued by the Collector, Prome, to 
the Judge of the District Court of Prome, and had been sent by 
him to the bailiff as receiver for necessary action. 

It is not necessary for me to consider the question whether 
the Crown has a right to preference in payment as against a 
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secured creditor as it does not arise on the present application. 
With regard to unsecured creditors I hold that the Secretary of 
State for India in Council representing the Crown is entitlsd to 
priority in payment, and that where there are funds in Court out 
of which payment can be made the Court can order payment 
without prior attachment. Of course, notice of any such appli- 
cation must he given to interested parties. In this case the 
advocates of the interested parties have appeared, and do not 
dispute that the amount claimed is due to the Crown. The 
application is accordingly granted. 

Application granted. 


[In the Privy Council.] 

BHAEAT INSURANCE CO., LTD. 

V. 

COMMISSIONER OF INCOME-TAX, PUNJAB. 

Lord Macmillan, Sir John Wallis and Sir George Lowndes. 

December 15, 1933. 

Income Tax — Insurance Company — Profits Allotted to 
Participating Policy Holders — Whether Profits or Busi- 
ness Expenditure — Indian Income Tax Act (XI of 1922), Sec- 
tions 3, 10 (2) (is) — Income Tax Rules, Rule 25. 

Where the participating policy holders in an Insurance 
Company were entitled under their contract to a certain share of 
the profits made in the participating branch of the business and 
the company claimed that in assessing the income of the company 
for purposes of income-tax the sums of money allotted for distribu- 
tion to the participating policy holders should be deducted : Held, 
that the sums so allotted to the participating policy holders was 
part of the profits of the Company and not expenditure incurred 
by the Company for earning profits within the meaning of Sec- 
tion 10 {2) {ix) of the Indian Income-tax Act, and the Company 
were therefore liable to be assessed to income-tax in respect of the 
share of the profits allotted to the participating policy holders. 

Profits on their coming into existence attract income-tax at 
that point and the revenue is not concerned with the subsequent 
application of the profits. 
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Cases referred to : 

CoLTNESS Iron Co. v. Black [1881] (6 A.C. 315 ; 51 L.J. 
Q.Bi 626; 45 L.T. 145). 

Cbesham Life Assurance Society v. Styles [1892] (16 
A.C. 309 ; 62 L.J.Q.B. 41 ; 67 L.T. 479). 

Last v. London Assurance Corporation [1886] (10 A.C. 
438; 55 L.J.Q.B. 92 ; 53 L.T. 634). 

Mersey Docks and Harbour Board v. Lucas [1883] 
(8 A.C. 891 ; 53 L.J.Q.B. 4 ; 49 L.T. 781). 

New York Life Insurance Co. v. Styles [1889] (14 A.C. 
381 ; 59 LJ.Q.B. 291 ; 61 L.T. 201). 

Pondicherry Eailway Co. v. Income-tax, Commissioner 
[1931] (58 I.A. 239 ; 1931 Comp. Cas. 314 ; 54 M. 691 ; 132 
I.C. 619). 

Appeal from a judgment of the Lahore High Court dated 
February 27, 1031 [P.C. Appeal No. 67 of 1932]. The judgment 
of the High Court is reported in 1031 Comp. Cas. 192 ; 132 I.C. 
861 ; A.T.R. (1931) Lah. 730. 

L. DeGruytlier and W. Wallacli, for the appellants. 

A. M. Dunne and R, P. Hills, for the respondent. 

Sir John Wallis. — This is an appeal from a judgment of the 
High Court of Judicature at Lahore on a reference made by the 
Commissioner of Income-tax, Lahore, under Section 66 (2) of the 
Income-tax Act, 1922, on the question whether the appellant, the 
Bharat Insurance Company, was liable to be assessed under that 
Act to income-tax in respect of the profits allotted to participat- 
ing policy holders who were entitled under their contract to 
90 per cent, of the profits made in the participating branch of the 
business. 

The Bharat Insurance Company was incorporated under the 
Indian Companies Act in 1882, for the purpose of making and 
effecting assurances on lives and carrying on other insurance 
business. Under the provisions of Sections 5 and 6 of the 
Indian Life Assurance Companies Act, 1912, the company’s life 
assurance business has to be kept entirely separate from 
its other business, if any, and under Section 8 (1) it is 
obliged to have a quinquennial valuation made by an 
actuary and to cause an abstract of the report of such 
actuary to be made in the form set forth in Schedule 4 to 
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the Act. The form of the resulting valuation balance sheet is to 
be found at the end ol Schedule 4 of the Act and is as follows : 

VALUATION BALANCE SHEET OF AS AT 19 . 


To net liability under life assurance 
and annuity transactions (as 
per summary statement provided 
in Sch. 4) 

To surplus, if any 


The actuarial valuation balance sheet as at 31st December, 
1923, for the previous quinquennium was drawn up in exactly 
this form and showed a surplus of Rs. 5,96,952, out of which 
Es. 4,68,394 was allotted to the participating policy holders. 
Under rule 25 made under Section 59 ot the Indian Income-tax 
Act, 1922 “ the income, profits and gains of a life assurance busi- 
ness shall be the average annual net profits disclosed by the last 
preceding valuation,” 

that is to say, shall be arrived at by taking one-fifth of the 
surplus disclosed in the valuation balance sheet already mention- 
ed and treating it as the average annual income of the business 
for the next quinquennium. The surplus shown in the valuation 
balance sheet was so dealt with, and was raised 'to Es. 6,61,935 
by adding back, pursuant to the proviso to rule 25, deduc- 
tions made by the actuary which were inadmissible for income- 
tax. One fifth of this total was taken as the average annual 
income of the Company for the next quinquennium ; and the 
Company was assessed and paid income-tax on this sum in the 
year 1925-26 and the following years down to and inclusive of 
1928-29. For 1929-30, the year now in question, the company 
also returned this sum as the amount of its income under Sec- 
tion 22 (1) of the Act, and was assessed accordingly under Sec- 
tion 23 (1). 

From this assessment they appealed to the Assistant 
Commissioner under Section 30, and raised the contention, 
which is the subject of the present appeal, that in working out 
of its average annual income the sum of Es. 4,68,394 paid to 
participating policy holders should have been deducted before 


Or. 

By life assurance and annuity funds 
(as per balance sheet under 
Sch. 3) 


By deficiency, if any ... 


Rs. 
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arriving at the surplus already mentioned. The Assistant Com- 
missioner dismissed the appeal, and the Company thereupon 
applied to the Commissioner to review the case under Section 33, 
and, in the alternative, to refer the question of law to the High 
Court under Section 66 (2) of the Act. The Commissioner refused 
to interfere in review, but referred the following question to the 
High Court : 

“ Whether the sum of Es. 4,68,394 distributed among par- 
ticipating policy holders represents part of the profits assessable 
to income-tax, or an expenditure incurred for earning the profits 
of the Company.” 

As required by the Act, the Commissioner recorded his 
opinion that the first part of the question should be answered in 
the affirmative and the latter in the negative, in accordance with 
the decision of the House of Lords in Last v. London Assurance 
Corporation which, he stated had been re-affirmed in New YorJi 
Life Insurance Company v. Styles. 

The learned Judges, in a carefully considered judgment, 
agreed with the Commissioner that the sum in question was part 
of the profits of the company and so assessable to income-tax, and 
did not come under the description of expenditure incurred by 
the company. In support of this opinion they referred to the 
decisions of the House of Lords in Mersey Docks and Harbour 
Board v. Lucas and Last v. London Assurance Corporation- In 
the first of these oases it had been held that the liability of the 
Mersey Docks and Harbour Board to be assessed to income-tax 
in respect of the profits earned by it in carrying on its business, 
that is to say, the sum by which the income earned in the busi- 
ness exceeded the expenditure incurred in earning it, was not 
affected by the fact that the Board was bound by statute to apply 
such surplus for the creation of a sinking fund and afterwards in 
reduction of its dues. In Last's case it was held that the 
liability of the London Assurance Corporation to pay income-tax 
on the whole of the profits earned in its business was not 
affected by the fact that it had bound itself by its contract 
with the participating policy holders to pay them two-thirds 
of the profits earned in the participating part of its business, 
and it was accordingly held that this share was part of the 
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profits earned by the company in carrying on its business and so 
assessable to income-tax, and could not be regarded as expendi- 
ture incurred by the Corporation in earning its own profits. 

In England the income-tax payable on a trade or business 
has “ to be computed on the full balance of the profits or gains,” 
phraseology which, as pointed out by Lord Blackburn in Coliness 
Iron Go. v. Black has remained unaltered since its insertion in 
46 G-eo. Ill c. 15. This balance or sum has always been inter- 
preted as meaning the difference between the income earned in 
the business and the expenditure incurred in earning it. Sec- 
tion 10, Income-tax Act, 1922, is substantially to the same effect, 
as it provides that under the head “ business ” the tax is to be 
payable “ in respect of the profits or gains of any business,” and 
that “ such profits or gains shall be computed after making the 
following allowances, namely ; — 

. . . (ix) Any expenditure (not being capital expenditure) 
incurred solely for the purpose of earning such profits or gains.” 

Prima facie, therefore. Last’s case is decisive of the present 
case, as it directly decides the question referred for the opinion 
of the Court. Belying however, on the fact that this question 
had given rise to difierences of opinion in the Queen’s Bench 
Division and the Court of Appeal, and that in the House of Lords 
Lord Bramwell dissented from the opinions of Lord Blackburn 
and Lord Fitzgerald, Mr. de Gruyther, for the appellant, has 
argued that this case was wrongly decided and has invited the 
Board not to follow it, but to decide the other way. This 
suggestion their Lordships are wholly unable to accept. Last’s 
case has now been treated as settled law for nearly 50 years, not 
only here, but also, presumably, in the Dominions and Colonies, 
and very serious consequences might follow if this Board were 
now to lay down a different rule. 

It is however necessary to refer to the grounds of Lord 
Blackburn’s judgment with reference to the objection taken here 
and before the High Court that it was based on the provisions of 
Section 54, 5 and 6 Viet. c. 35, the Act of 1842 which has no 
equivalent in India. Lord Blackburn’s judgment was really 
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based on his view as tO' the nature of the bargain between the 
parties and would have been to the same effect if there had been 
no such statutory provision. In his view, stating it briefly, what 
the company got in the shape of extra payments made by partici- 
pating policy holders was an addition to its premium income 
which was almost all pure profit, as the extra expenditure involved 
was small and the company incurred no liability whatever in 
respect of the extra payments by the participating policy-holders 
unless there was a profit. This accounted for the large share of 
the profit offered to the participating policy holders. On the 
other hand, all the participating policy holders got was a share 
of any profit there might be, and, if there was no profit, they got 
nothing. They might therefore, Lord Blackburn said, be regard- 
ed as having purchased a share of the profits. If that was the 
right view, income-tax was payable by the corporation on those 
profits, whatever they might be bound to do with them, as held 
in the Mersey Dochs case. This, he proceeded to say, seemed to 
be expressly enacted by 5 & 6 Viet. c. 36, Section 64, which 
requires the estimate of the profits of a corporation to be made : 

“ before any dividend shall have been made thereof to any 
other persons having any share ; right or title in or to such 
profits.” 

Lord Blackburn and Cotton, L.J., in the Court of Appeal, 
were both of opinion that if the participating policy holders were 
to be considered as having a share of the profits of the Corpora- 
tion within the meaning of this section, that would go to show 
that the share of the profits allotted to them formed part of the 
profits assessable to income-tax ; but Cotton, L. J., had held that 
they were not within the section, whereas Lord Blackburn was 
of opinion that they were. In their Lordships’ opinion, it is 
unnecessary to pursue this question, as it is clear that Lord 
Blackburn would have been of the same opinion if there had been 
no such section, and this section was not referred to either by 
Lord Fitzgerald or by Lindley, L. J., as he then was, in his short 
dissenting judgment in the Court of Appeal, on which Mr. Hills, 
in his argument for the respondent has invited the Board 
to base their decision in this case. In that judgment 
Lindley, L. J., summed up the whole question in three sentences, 
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which their Lordships will proceed to quote, merely premising 
that “bonus” was the inappropriate name given by the insurance 
company to the share of profits which the participating policy 
holders were entitled to receive under their contracts in con- 
sideration of the additional payments they had made. 

“ These bonuses arc not like the expenses of management or 
anything that must be necessarily incurred for the purpose of 
carrying on the business. I cannot see how the fund for division 
can be spent in earning itself. In my view the fund which is 
divided partly among the shareholders and partly among the 
policy holders is the excess of the earnings over the expenses 
incurred in earning that excess.” 

In Gresham Life Assurance Society v. Styles the grounds on 
which that case was decided were the same as in Last's case 
though the result was difierent as the claim of the income tax 
authorities to treat as profits the payments made to the company 
in consideration for the grant of annuities was disallowed by the 
House of Lords, as they went to form part of its life assurance 
and annuity funds. Lastly, their Lordships will refer to the de- 
cision of this Board in Pondicherry Railway Company v. Income 
Tax Commissioner which was decided subsequent to the date of 
the judgment under appeal. The main question in that case was 
whether the appellant, a British Company which had been licens- 
ed to construct and operate a railway in French territory from the 
pier-head at Pondicherry to a junction with the South Indian 
Bail way at the British frontier, was liable to be assessed to 
Indian Income tax ; but it was also contended that, even if the 
company washable to be assessed, they were entitled under Sec- 
tion 10, sub-section 2, clause (ix), to deduct as expenditure incur- 
red solely for the purpose of earning their profits, the half-share 
of their profits which they were bound by their convention with 
the French G-overnment to pay to the French Colony, and the 
two cases last mentioned were cited at the Bar. This contention 
was rejected by the Board in a judgment delivered by Lord 
Macmillan on much the same grounds as had been taken in 
Last's case. 

It is claimed for the company that when it makes over to 
the Colonial Government their half of the net profits it is 
making an expenditure incurred solely for the purpose of earning 
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its own profits. The Court below has unanimously negatived 
this contention, and, in their Lordships’ opinion, has rightly 
done so. A payment out of profits and conditional on profits 
being earned cannot accurately be described as a payment made 
to earn profits. It assumes that profits have first come into exis- 
tence. But profits on their coming into existence attract tax at 
that point, and the revenue is not concerned with the subsequent 
application of the profits.” 

If Last’s case had never been decided, this decision would, in 
their Lordships’ opinion, be decisive of the present case, as the 
share of profits allotted to the policy holders really stands on the 
same footing as the half of the profits of the Railway Company 
payable to the French Colony. It was further contended for the 
appellants that in England the decision in Last’s case must be 
considered to have been overruled by the legislature, as under 
the provisions of Section 16, Finance Act, 1923, 13 and 14 Geo. 
5, c. 14, the share of profits allotted to participating policy holders 
is exempted from payment of income tax. As to this contention, 
it is sufficient for their Lordships to say that an alteration by 
the legislature of the law as settled by the decisions of the Courts 
does not raise any inference that those decisions were wrong or 
even that those who had proposed the alteration were of that 
opinion. The last contention was that the participating policy 
holders’ share of profits is not assessable because, as already 
stated, rule 25 of the Income Tax Rules provides that 
“ the income, profits and gains of life assurance business shall be 
the average annual net profits disclosed by the last preceding 
valuation.” 

The contention, however, is negatived by the proviso that 
any deductions made from the gross income in arriving at the 
actuarial valuation which are not admissible for the purposes of 
income-tax assessment shall be added to the net profits disclosed 
by the valuation. The “ net profits ” in this rule clearly mean 
the “ surplus, if any ” in the statutory form of Valuation Balance 
Sheet set out above, of “ life assurance and annuity funds (as per 
balance sheet under Schedule 3) ” over the “ net liability under 
life assurance and annuity transactions (as per summary state- 
ment provided in Schedule 4).” In the present case, as already 
stated, the Rs. 4,68,394 allotted to participating policy holders 



1934] SIE RAJENDEA.NATH V. OOMMSE. OF INCOME TAX 71 

was taken from the surplus or net profits shown in the Valuation 
Balance Sheet, but, if they had been deducted before arriving at 
such surplus, they would have to be added under rule 25 to such 
surplus shown therein “ as deductions not admissible for income 
tax assessment,” not being expenditure incurred solely for the 
purpose of earning such profits, within the meaning of Section 10 > 
sub-section 2, clause (ix), of the Act. Their Lordships are there- 
fore of opinion that the learned Judges were right in following 
Last’s case and that the appeal fails, and they will humbly 
advise His Majesty accordingly. The appellant company will 
pay the respondent’s costs. 

Appeal dismissed. 

Solicitors. — Hy. 8. L. Polah d: Co., for the appellants The 
Solicitor, India Office, for the respondents. 


[In the Peivy Council.] 

SIE EAJENDEANATH MUKEE.JEE 


V. 

OOMMISSIONEE OF INCOME TAX, BENGAL. 

Lord Macmillan, Sir John Wallis, Sir George Lowndes. 

December 7, 1933 

Income Tax — Assessment After Expiry of Tax Year — 
Validity — Income Returned But Not Assessed Within Tax 
Year — Fresh Notice Under Section 34, Whether Necessary 
— ‘ Escape Assessment ”, Meaning of — Indian Income Tax Act 
(XI OF 1922), Section 34. 

In April 1927, notice was issued to Burn d- Company calling 
for a return of their income for the year 1926-27 and a return was 
duly made in 1928. Meanwhile the income-tax authorities thought 
that Martin <& Company had purchased Burn d Company, and 
made an assessment on Martin d Company in respect of the joint 
income of Burn d Company and Martin d Company. Martin d 
Company appealed and the High Court ultimately held on May 
16, 1980, that the two companies should have "been separately 
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assessed. The assessment of Martin & Company was accordingly 
amended hy eliminating the income of Burn d Company and the 
Income Tax Officer assessed Bitrn <£ 'Company on November 8, 
1930, on their income as returned in 1928. 

Held, that the income of Burn S Company did not ^ escape 
assessment * within the meaning of Section 34 of the Income Tax 
Act, and consequently the serving of a notice under that section 
before the expiry of the year 1928-29 ivas not an essential pre- 
requisite of a valid assessment of that income, and as there was 
no other time limit prescribed or necessarily implied in the Act, 
the assessment of November 8, 1930, was not out of time. 

Although the language of the Indian Income Tax Act is 
naturally suited to the normal case of taxation carried through all 
its processes within the compass of the tax year, there is no provi- 
sion in the Act, express or implied, prohibiting the malcing of an 
assessment after the expiry of the tax year. Section 34 of the Act 
only means that in the two cases to which the section applies if no 
notice is served within the year following the tax year, no subse- 
quent assessment or re-assessment can be made of the income which 
has escaped assessment or been assessed too low*^ 

Income which has been duly returned for assessment cannot 
he said to have escaped assessment within Section 34 though it 
has not been taxed within the assessment year. The words ^has 
escaped assessment ’ in Section 34 cannot he read as equiva- 
lent to ‘ has not been assessed \ and the word ‘ assessment ’ 
is not confined to the definite act of mahing an order of 
assessment, 

Lachibam Basantlal V . Commissioner op Income Tax, 
Bengal [1930] (I.L.E. 68 Cal. 909; 35 C.W.N. 310; A.I.E. 1931 
Cal. 645; 133 I.C. 187; 4 I.T.C. 114) approved. 

Appeal from a judgment of the Calcutta High Court dated 
February 18, 1932, upon a reference made by the Commissioner 
of Income Tax, Bengal, under Section 66 of the Indian Income 
Tax Act. [Appeal No. 15 of 1932]. The facts are^stated in the 
judgment. 

A. M. Latter, K, G, and n. C, Marhs, for the appellants. 

Dunne, E. C. and Beginald Sills, for the respondent. 
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Their Lordships’ judgment was delivered by 

Lord Macmillan. — On the 8th November, 1930, the Income 
Tax Oificer for District V, Calcutta, made an assessment order 
on Burn & Company, an unregistered firm carrying on business in 
Calcutta, assessing them to income-tax and super-tax for the year 
1927-28, under Section 23 (1) of the Indian Income Tax Act, 1922. 
The main question in the present appeal, in which the individual 
partners of Burn & Company are the appellants, is whether it was 
competent to make this assessment on the firm after the expiry 
on the 31st March, 1928, of the year in respect of which the assess- 
ment was made. 

The explanation of the delay in making the assessment is 
as follows. It appears that towards the end of the year 1926-27 
the partners of the registered firm of Martin & Company, w^hich 
also carried on business in Calcutta, purchased the business and 
assets of Burn & Company. The purchase was effected not by 
or on behalf of the firm of Martin & Company, but by the part- 
ners of that firm as individuals who contributed funds for the 
purpose proportionally to their shares in Martin & Company and 
became partners in Burn & Company with the same shares 
therein as they held in Martin & Company. In the year 1927-28 
Martin & Company was a registered firm while Burn & Company 
was unregistered. Under the Income Tax Act registered and 
unregistered firms are differently taxed in various important 
respects. 

On the 7th April, 1927, the Income Tax Officer of District I 
issued a notice to Burn & Company under Section 22 (2) calling 
for a return of their total income for the year to the 31st March, 
1927, with a view to assessing them for the year 1927-28. A 
similar notice was issued to Martin & Company on the 8th 
April, 1927, by the Income Tax Officer of District II. When 
they issued these separate notices the Income Tax Officers were 
unaware that the business of Burn & Company had been bought 
by the partners of Martin & Company. On the 24th September, 
1927, Martin & Company made a return of their total income 
in compliance with the notice issued to them in April, and on 
the 13th January, 1928, Burn & Company made their return. 
Meantime the purchase of the business of Burn & Company by 
10 
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the partners of Martin & Company having come to the knowledge 
of the income-tax authorities. Burn & Company’s file was trans- 
ferred to the Officer dealing with District II, and on the 26th 
February, 1928, he made an assessment on Martin & Company 
in respect of the combined incomes returned by Martin & Com- 
pany and Burn & Company on the footing that the business of 
Burn & Company had become a branch of the business of Martin 
& Company. 

Martin & Company appealed against this assessment, and 
after sundry procedure, which need not be detailed, the High 
Court, on the 16th May, 1930, held that the income of a registered 
firm cannot for the purposes of the Act be aggregated with the 
income of an unregistered firm, but that the income of each must 
be separately assessed, irrespective of the fact that the persons 
interested in the profits of both concerns are the same. Before 
pronouncing this decision, the High Court had, by a reference 
back to the Commissioner, ascertained that the business of Burn 
& Company had been bought, not with any funds belonging to 
Martin & Co,, but with other funds belonging to the individuals 
who were the partners in Martin & Company, and that the inten- 
tion of the purchasers was to embark on a separate venture 
unconnected with Martin & Company. 

In consequence of this decision the assessment which had 
been made on Martin & Company was amended by the elimina- 
tion therefrom of the income returned by Burn & Company, and 
on the 8th November, 1930, an assessment, being the assessment 
under appeal, was made on Burn & Company on their income as 
returned by them on the 13th January, 1928. The partners of 
Burn & Company appealed against this assessment to the 
Assistant Commissioner, by whom it was confirmed. They 
then, under Section 66 (2), required the Commissioner to refer 
certain questions of law to the High Court, The questions 
as framed by the Commissioner and referred by him, were as 
follows : — 

1. Whether the assessment made under Section 23 (1) on 
the petitioners on 8th November, 1930, for the year 1927-28 in 
pursuance of the notice under Section 22 (2), issued on them on 
7th April, 1927, was a legal assessment ? 
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2. Whether proceedings can now lie against Messrs. Burn & 
Company in view of the fact that final and conclusive assessments 
have now been made on Messrs. Martin & Company and on their 
individual partners ? 

3. Upon a true construction of the Indian Income-tax Act 
must not any assessment be completed within the year of assess- 
ment or in the event of such assessment not being so completed, 
is not the only remedy open to the income-tax authorities to pro- 
ceed under Section 34 ?” 

The High Court answered the first and second questions in 
the affirmative and the third question in the negative whereupon 
the present appeal was taken. 

The argument of the appellants was that on a sound con- 
struction of the provisions of the Income-tax Act it is ijiconipetcnt 
to make any assessment to tax after the expiry of the year for 
which the tax is charged except in the cases provided for in Sec- 
tion 34. That section played so important a part in the debate 
that it may be well to quote it in full : — 

“ 34. If for any reason income, profits or gains chargeable 
to income-tax has escaped assessment in any year, or has been as- 
sessed at too low a rate, the Income-tax Officer may, at any time 
within one year of the end of that year, serve on the person liable 
to pay tax on such income, profits or gains, or in the case of a com- 
pany on the principal officer thereof, a notice containing all or 
any of the requirements which may be included in a notice under 
sub-section (2) of Section 22 and may proceed to assess or re- 
assess such income, profits or gains, and the provisions of this Act 
shall, so far as may be, apply accordingly as if the notice were a 
notice issued under that sub-section : 

Provided that the tax shall be charged at the rates at which 
it would have been charged had the income, profits or gains not 
escaped assessment or full assessment, as the case may be.” 

The appellants were not able to point to any express pro- 
vision of the Act limiting the time within which an assessment 
must be made. In particular, Section 23, under which the 
assessment in question purports to have been made, contains no 
such limitation. They relied, however, on inferences which they 
sought to draw from other sections of the Act, and especially from 
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Section 34. The language of the Act is no doubt naturally suited 
to the normal case of taxation carried through all its processes 
■within the compass of the tax year, but their Lordships do not 
find in any of the sections to which they were referred, apart from 
Section 34, any provisions which would justify the importation 
into the Act of an implied prohibition against the making of an as- 
sessment after the expiry of the tax year. Nor does Section 34, 
when it is examined, support the appellants’ contention. That 
section applies to two oases, viz., (1) the case where income has 
escaped assessment in any year, and (2) the case where income 
has been assessed at too low a rate in any year. In either of these 
cases a notice calling for a return may be issued and axa assessment 
or re-assessment may be made of such income as has escaped 
assessment or has been assessed at too low a rate in the tax year, 
but such notice may be served only within one year after the ex- 
piry of the tax year. The inferences which the appellants asked 
their Lordships to draw from those provisions were; (1) that it is 
only in the cases to which Section 34 applies that an assessment 
can be made after the expiry of the tax year, and (2) that if a case 
does fall within either of the cases to which Section 34 applies, no 
assessment can be made after the expiry of the tax year unless 
it is made within the year following the tax year, or at least unless 
a notice calling for a return is made within the year following the 
tax year. 

It will be observed under Section 34, if a notice is served 
within one year after the expiry of the tax year, the subsequent as- 
sessment or re-assessment may apparently be made at any time 
after service of the notice and not necessarily within the year fol- 
lowing the tax year. It would be odd if in this case the 
assessment could be made more than a year after the expiry 
of the tax year, while in the normal case, where a return is made 
within the year, the assessment could not be made a day 
after the expiry of the tax year. Their Lordships do not accept 
the inference sought to be drawn from Section 34, that it is only 
where income has escaped assessment in the tax year, or has been 
assessed too low in that year, that an assessment may be made 
after the expiry of the tax year. It may be that in the two 
cases to which the section applies if no notice is served within 
the year following the tax year, no subsequent assessment 
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or re-assessment can be made of the income ^Yh^cb has escaped 
assessment or been assessed too low, but that is not to say that 
in no other case can an assessment be made after the expiry of 
the tax year. 

The appellants, however, submit that this is a case of income 
escaping assessment within the meaning of Section 34. Assess- 
ment, they argue, is a definite act, indeed the most critical act in 
the process of taxation. If an assessment is not made on income 
within the tax year then that income, they submit, has escaped 
assessment within that year, and can be subsequently assessed 
only under Section 34 with its time limitation. This involves 
reading the expression “ has escaped assessment ” as equivalent to 
“ has not been assessed. ” Their Lordships cannot assent to this 
reading. It gives too narrow a meaning to the word “assessment” 
and too wide a meaning to the word “ escaped. ” That the word 
“ assessment ” is not confined in the statute to the definite act of 
making an order of assessment appears from Section 66 which re- 
fers to “ the course of any assessment. ” To say that the income 
of Burn & Company which in January, 1928, was returned for 
assessment and which was accepted as correctly returned, though 
it was erroneously included in the assessment of Martin & Com- 
pany has “ escaped ” assessment in 1927-28 seems to their Lord- 
ships an inadmissible reading. The fact that Section 34 requires 
a notice to be served calling for a return of income which has 
escaped assessment strongly suggests that income which has al- 
ready been duly returned for assessment cannot be said to have 
“ escaped ” assessment within the statutory meaning. Their 
Lordships find themselves in agreement with the view expressed 
in Lachhiram Basanilal v. Commissioner of Income Tax, Bengal, 
by the learned Chief Justice (Eankin) at page 118 : “ Income has 
not escaped assessment if there are pending at the time proceed- 
ings for the assessment of the assessees’ income which have not 
yet terminated in a final assessment thereof. It may be that if no 
notice calling for a return under Section 22 is issued within the 
tax year then Section 34 provides the only means available to 
the Crown of remedying the omission, but that is a different 
matter. 

Their Lordships find it sufficient for the disposal of the 
appeal to hold, as they do, that the income of Burn & Company 
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did not “ escape assessment ” in the year 1927-28 within the 
meaning of Section 34 and that consequently the serving of a 
notice within the year 1928-29 was not an essential prerequisite 
of a valid assessment of that income. As there is no other time 
limit prescribed, or necessarily implied, in the Act, the assess- 
ment of 8th November, 1930, was therefore not out of time, and 
the first question was correctly answered by the High Court in 
the affirmative and the third question in the negative. 

The appellants had another argument against the validity of 
the assessment. Their Lordships share the difficulty experienced 
by the learned Chief Justice in appreciating it. It was directed 
to the second question stated by the Commissioner and appears to 
turn on the fact that after the judgment of the High Court on 
Martin & Company’s appeal final and conclusive assessments were 
made on Martin & Company and the individuals composing that 
partnership without including the income of those individuals as 
partners of Burn & Company. Their income as partners of Burn 
& Company then, it is suggested, “ escaped assessment ” because, 
as expressed in the sixth and seventh reasons appended to the 
appellants’ case, the partners of Burn & Company were (in the 
absence of an assessment on the firm) liable to be assessed indi- 
vidually on their shares of the firm’s profits and while they were 
so liable they were finally assessed (as partners of Martin & Com- 
pany) without any of their shares in the profits of Burn & 
Company being included. In their Lordships’ opinion the 
amendment of Martin & Company’s assessment by the 
elimination of Burn & Company’s profits with a view to the 
separate assessment of the latter cannot in any proper sense 
be described as an escape from assessment of the income of Burn 
& Company or of the firm’s partners. The second question 
was therefore rightly answered in the affirmative by the High 
Court. 

Their Lordships will humbly advise His Majesty that the 
appeal be dismissed. The appellants must pay the respondent’s 
costs. 

Appeal dismissed. 

Solicitors — Theodore Goddard d Co., for the appellants ; 
Solicitor, India Office, for the respondent. 
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[In the Allahabad High Court.] 

COMMISSIONER OF INCOME TAX, UNITED 

PROVINCES V. OFFICIAL LIQUIDATOR OP THE 
AGRA SPINNING AND WEAVING MILLS CO., LTD. 

Maker ji and Young, JJ. 

November 24, 1933. 

Income Tax — Company in Liquidation — Liability op 
Official Liquidator to Make Return — ‘ Manager ’, meaning 
OF — Indian Income Tax Act (XI op 1922), Section 2 (12). 

A company in liquidation is a ‘ company ' within the mean- 
ing of Section 3 of the Indian Income Tax Act and the income- 
tax aiitliorities are entitled to call upon the liquidator of a com- 
pany which is being wound up, to mahe a return in accordance 
with Section 22 (2) of the Act. 

The word ‘ manager ’ in Section 2 {12) of the Act is wide 
enough to include liquidators of a company. 

Case referred to : 

West Laikdih Coal Co., Ltd,, In re [1926] (I.L.R. 53 Cal, 
328 ; 96 I. C. 37 ; A.I.R. 1926 Cal. 781). 

Civil Miscellaneous Case No. 404 of 1931, The facts are 
stated in the judgment. 

E. Verma, for the applicant. 

K. N. Katju, Bhagwati Shanhar and S. N. Gupta, for the 
opposite party. 

Mukerji, J. — This Bench was constituted in order to 
decide four points, which are enumerated in the order of one of 
us dated 8th September, 1933. Point 4 alone has been argued 
because it has been found that the other three points do not 
arise at the present moment. If point 4 be answered in the 
negative, the liquidators will have to make a “ return,” and it is 
at the time of making the return that questions 1 to 3 would 
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arise. The oflicial liquidators if there be any difficulty, will be 
at liberty to approach the Hon’ble the Company Judge and 
obtain direction. When a return has been furnished, it will be 
for the Income Tax Officer to scrutinize it and to object to any 
item, if there be one to take exception to. We therefore proceed 
to decide point 4 on which alone we have been addressed by 
learned Counsel for the official liquidators and the legal 
adviser to the income-tax authorities. The point for deci- 
sion is : 

“ Whether under the Companies Act a liquidator is exempt 
from making an income-tax return on business managed by him 
for the beneficial winding-up of the company ? ” 

Just a few facts would bo necessary to be stated in order to 
lead up to the questions before us. It appears that there was a 
limited company doing business in Agra, called the Agra Spinn- 
ing and Weaving Mills Company, Limited. At the instance of 
one of the creditors a compulsory winding-up was ordered on 
24th June, 1931. Two gentlemen, being advocates of this Court, 
were appointed official liquidators. Later on it was reported by 
the official liquidators to the Company Judge that “in the 
interest of the Company it is necessary that the business of the 
Company should be carried on ; so permission may be granted to 
that efiect with powers to the official liquidators to dismiss, 
employ and maintain such staff for the mills as they may consider 
proper.” 

This report was approved by the learned Company Judge. 
It appears that since this order was passed on 27th June, 1931, 
the business of the company as it was carried on before the 
liquidation, is being carried on under the direction and supervi- 
sion of the official liquidators. The Income Tax Officer at Agra 
called on the official liquidators to make a return under Section 
22 (1), Income Tax Act. There was a large amount of correspond- 
denoe, and ultimately the official liquidators thought that they 
were not liable to make any return at all because the company 
had gone into liquidation. The Income Tax Officer wanted a 
ruling of the Court on this point, and that is how the point is now 
before us. 

We have heard learned arguments on both aides, and we 
proceed to record our opinion. Under Section 3, Income Tax 
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Act, 1922, every individual, Hindu undivided family, “company,” 
firm and other association of individuals are liable to income-tax. 
The argument on behalf of the official liquidators is that a com- 
pany which has gone into liquidation is no longer a “company” 
within the meaning of Section 3, Income Tax Act, and therefore 
no income-tax can be assessed on the liquidators as representing 
the company. The word “ company ” is defined in Section 2 (6), 
Income Tax Act, as follows : 

“ ‘ Company ’ means a company as defined in the Indian 
Companies Act, 1913. ...” 

The Agra Spinning and Weaving Mills Co., Ltd., w.as there- 
fore a company within the meaning of the Income Tax Act. A 
company once form’ed and registered would continue to be a com- 
pany until it is dissolved under Section 194, Companies Act. 
Prima facie, therefore, a company as defined in Section 2 (6), In- 
come Tax Act, would include a company in liquidation. 

The arguments against this conclusion are these : First of all, 
it is said that there can be no “ principal officer ” of a company in 
liquidation, and unless the “ principal officer ” of a company in 
liquidation, can be determined, no tax can be assessed. Ecliance 
is placed on Section 22 (1), Income Tax Act, which runs as 
follows; 

“ The principal officer of every company shall prepare, and, 
on or before the 15th day of June in each year, furnish to the 
Income Tax Officer, a return in the prescribed form ” 

The argument is that if there can be no principal officer of a 
company in liquidation, there can be no assessment, because the 
method of assessment laid down in the Income Tax Act cannot be 
followed. The expression “ principal officer ” is defined in Section 
2 (12), Income Tax Act, as follows (we shall read only so much of 
it as is material for our purpose) : 

“ ‘ principal officer ’ used with reference to .... a com- 
pany .... means the secretary, treasurer, manager or agent 
of ... . the company, or any person connected with the ... . 
company .... upon whom the Income Tax Officer has served 
a notice of his intention of treating him as the principal officer 
thereof.” 


11 
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It LS true tha.t whcB the winding-up order was made the pre- 
vious officers ol the company ceased to hold office, and thus the 
former secretary, treasurer, manager or agent disappeared Iroin 
the scene. But we fiud that the liquidators are actually manag- 
ing the business oE the company, and we may safely take it that 
the liquidators come under the word “ manager ” as used in clause 
(a), sub-section (12), Section 2. The word “ manager ” is dofiued 
in the Companies Act as follows : 

“ Manager includes any person occupying the position of a 
manager, by whatever name called and whether under a contract 
of service or not.” 

It will, therefore, be noticed that the word “ manager ” used 
in Section 2 (12), Income Tax Act, has been used in a wide sense 
and is quite in keeping with the meaning assigned to it in the 
Companies Act. Further there is no difficulty in treating the 
official liquidators as the ‘‘principal officer ” of a coinpauy if the 
Income Tax Officer serves a notice on them of his intention of 
treating them as the principal officers of the company, as he has 
already done in this case. The other arguments advanced against 
the inclusion of a company in liquidation in the word “ company ” 
as used in Section 3, Income Tax Act, are as follows : It is argued 
that in Section 10, Income Tax Act, certain items are pointed out 
as being liable to be set off against gross profits or gains of business 
for the purpose of discovering the net amount on which the tax 
has to be assessed. It is argued that under sub-section (2), Section 
10, clause (3), if there be any borrowed capital, the interest paid 
on such capital is allowed to be deducted from the total income ; 
but in the case of a company in liquidation which has debts to pay, 
the interest cannot be paid till the principal amount has been 
paid off, and thus, although interest may be accumulating, the 
liquidators would not get the advantage of clause (3). 
This argument is easily met by reference to sub-section (3), 
Section 10. It is further met in this way. If no interest 
has been actually paid, the official liquidators may not be entitled 
under the law to set it off against the income already 
earned ; but this circumstance is no answer to the question 
as to whether the liquidator^ are liable or not to make a return 
for the purpose of assessment of income-tax. Again, when 
the interest is paid, say two or three years hence, they would be 
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entitled to set oS the interest actually paid against the income 
then earned. 

The next argument is that under clause (9,) sub-seotion(2)j 
Section 10, a man doing business is entitled to set off against his 
income any expenditure inoiirred solely for the purpose of earning 
such profits or gains ; but in the case of official liquidators it can- 
not be said that the whole of the expenditure in liquidation has 
been spent for the purpose of earning such profits or gains. This 
may be true. What the liquidators have to do is only to apportion 
a fair amount of the expenditure incurred in the liquidation in 
order to have it set off against the income earned by the working 
of the mills. The next argument is that Section 19A, Income 
Tax Act, makes it a duty of the principal officer of every company 
to send a statement of the names and addresses of shareholders 
who have received a dividend. It is argued that this is not pos- 
sible in the case of official liquidators who have been managing 
the company which is insolvent. This may be true, but this leads 
to no conclusion ; for there may be companies which are actually 
working and which arc not paying any dividend. These would 
not be called upon to furnish any statement required by Section 
19A, Income Tax Act. Lastly, it was argued that under Sec- 
tions 40 and 41, Income Tax Act, all persons who were in the 
position of guardians, trustees or agents of persons residing outside 
British India, Administrators-Gencral, Official Trustees and re- 
ceivers or managers appointed by Courts are mentioned as persons 
liable to pay income-tax on behalf of the parties or properties in 
their charge, but there is no mention of an official liquidator. 
This argument is really destructive of the position taken up by the 
official liquidators, Two remarks may be made on this point. 
Sections 40 and 41 indicate that it was the intention of the legis- 
lature to cast its net, for the purpose of securing income-tax, as 
wide as possible, and it is impossible to believe that the legisla- 
ture was forgetful of the fact that there might be companies in 
liquidation which were earning profits in the course of liquida- 
tion. There could not have been an intention on the part of the 
legislature to exempt such companies from taxation. If we are 
not allowed to read the word company ” in Section 3 as includ- 
ing a company in liquidation, surely the official liquidators would 
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come under the word “ manager ” used in Section 41, Income Tax 
Act. The word “ manager,” it is stated in Section 41 itself, in- 
cludes any person, whatever his designation, who in fact manages 
property on behalf of another. Within this definition the liquid- 
ators must come. Our view is that a company in liquidation is 
included iu the word “ company ” in Section 3, and it is not neces- 
sary to have recourse to Section 41 for the purpose of holding the 
liquidators liable. 

It was argued that a company in liquidation would usually be 
an insolvent company and that may be one of the reasons why the 
legislature intentionally exempted a company in liquidation from 
the liability to pay income-tax. But it is not correct to say that 
only insolvent companies go into liquidation. A perfectly solvent 
company not burdened with any debt may go into liquidation by 
special resolution, vide Section 162 (1), Companies Act. It is pos- 
sible to imagine cases where a company, otherwise in a prosperous 
condition, may decide to wind up its business. Let us take this 
case. The sugar factories iu Java may be doing very good busi- 
ness, and their main source of income is from exportation of sugar 
to India. The Indian Government gives protection to sugar by 
imposing a heavy tax against imported sugar. A prosperous 
company in Java may find that it would be difficult for it to 
sell its sugar in India and it may, therefore, decide to wind up its 
business, although so far the business had been prosperous. 
Examples like this may be multiplied. Therefore, there is no 
basis for the argument that every company in liquidation must be 
working at a loss and cannot earn any profits which may be liable 
to taxation. 

One of the arguments advanced on behalf of the liquidators 
was that if the income-tax authorities assess a tax and it is not 
paid, they may seek to enforce payment in one of the ways laid 
down in law against the property of the company in liquidation, 
but Section 171 would stand in their way of taking any proceed- 
ings against the company’s property. Two answers can be 
given to this argument. The fi.rst is that where a tax is justly 
and legally leviable, there would be no difficulty in obtaining the 
leave of the Court to enforce payment of the tax. This would 
satisfy the requirements of Section 171, Companies Act. The 
second answer is that the right of the Crown to enforce payment 
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of its dues cannot be taken away by a statute which does not 
expressly enact to that effect. By mere implication the Crown’s 
right and remedy cannot be barred. This was held in the case 
of West Laikdih Coal Ltd, The view taken there is support- 
ed by English decisions. We agree with that view. The result is 
that we sec no difficulty in the way of the income-tax authorities 
in calling upon the official liquidators to furnish a return in ac- 
cordance with Section 22 (1), Income-tax Act. This is our ans- 
wer to the question. We allow counsellor the income-tax 
authorities one day’s fee, which we assess at Es. 200. He will 
certify payment of the fee to him within 30 days as required by 
the rules of the Court. 

QuesUo7is answered. 

[In the Eangoon High Court.] 
COMMISSIONEE OF INCOME TAX, BUEMA 

V, 

N. N. FIEM. 

Page, C. J., Das and Mya Bu, JJ. 

July 11, 1933. 

Income Tax — Succession to Business — Essential Condi- 
tions — Joint Hindu Family Business — Partition — Division 
OF Business between Members — No Succession — Indian 
Income Tax Act (XI of 1922), Section 26. 

A joint Hindu family consisting of five members carried 07i 
a moneydending business. The members decided to 'partition the 
family p7*operty and between October and December 1929^ when 
the partition was refei^red to a^^bitration^ no fresh loans loere 
advanced. Under the partition one of the members received a 
one-fifth share of the assets of the business. The other four 
members carried on the business at the old premises in the 
manner in luhich it had been carried on before the partition ; 
Held, that^ upon these facts there loas no “ succession ” to the 
money-lending business of the joint family within Section 26 (2) 
of the Income-tax Act, 

In order that a pei'son should he held to have succeeded 
another person in carrying on a business^ profession^ or vocation^ 
it is necessary that the person succeeding should have succeeded 
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his predecessor in carrying on ihe business as a whole. Where 
a business is split up and thereafter another person carrzes on 
part of the business he does not “succeed'’ his predecessor in carry- 
ing on the business within Bection 26 {2) . Further, where there 
is no continuity in carrying on the business and when one busi- 
ness has covie to an end and after a time another business is 
started, it may be luith the same assets and under the same 
conditions and in the same premises as the old business, the 
persons carrying on the new business do not “ succeed ” those 
who had carried on the old business luithin Section 26 (2) of 
the Act. 

Cases referred to : 

Bell v. National Provincial Bank of England [1904] 
(1 K. B. 149; 73 L. J. K. B. 142 ; 5 Tax Cas. 1 ; 20 T. L. R. 
97). 

Stockham V. Wallasey Urban District Cooncil [1906] 
(95 L. T. 834). 

Western India Turf Club, Ltd. v. Commissioner of In- 
come Tax, Bombay [1926] (50 Bom. 648 ; 98 I.C. 226 ; 2 1.T.C. 
227 ; 28 Bom. L. K 1236). 

Wilson v. Chibbett [1929] (14 Tax Cas. 407). 

Reynolds, Sons efc Co., Ltd. v. Ogston [1930] (15 Tax. 
Cas. 501; 9 a. T. C. 8). 

Maharajadhiraj of Darbhanga u. Commissioner of In- 
come Tax [1933] (I.L.R. 12 Pat. 5 ; A.I.R. 1933 Pat. 123 ; 144 
I.C. 354 ; (1933) 1 I. T. R. 206). 

Case stated by the Commissioner of Income-tax, Burma, 
under Section 66 (3) of tho Income-tax Act, 1922 [Civil Ref. 
No. 17 of 1933]. 

Fggar, for the Commissioner. 

Basu, for the assesses. 

Page, C. J. — The question propounded is : 

“ Whether in this case the Income-tax Officer was justified 
in holding that the assessees had succeeded to tho N. N. family 
business.” 

The question is not happily worded, the real question being 
whether upon the facts as found, the Income-tax Officer correct- 
ly held that the assessees had “ succeeded ” to the joint family 
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business carried on under the vilasavi of N. N. The material facts 
are as follows : An undivided Hindu joint family consisting of 
N. N. Nachiappa Ghettyar, his three sous and his grandson car- 
ried on a family business of money-lending and rice-milling at 
Bassein. In 1929, tlie nieinbcrs of the joint family decided to 
partition the family property, and between October and Decem- 
ber 1929, when the partition of the family property was referred 
to arbitration, no fresh loans were advanced by the N. N. firm. 
Under the partition N. S. M., one of the members of the family, 
received, infer alia, a one-fifth share of the assets of the money- 
lending business, and thereafter started a new money-lending 
business on his own account under a different name and in new 
premises. As it was considered undesirable by the family that 
the rioc-mill should be sold and the proceeds of the sale divided 
into five parts, it was arranged between the members of the 
family that the four other members of the family should buy out 
N. S. M. by giving him credit in the partition for one-fifth of the 
value of the rice-mill. 

There can bo no doubt and the assessees do not dispute it, 
that the four members of the family who purchased the share of 
N.S.M. in the rice-mill and continued to carry on the rice-mill- 
ing business as their own, in the manner that theretofore had ob- 
tained, “ succeeded ” to the business that had been carried on by 
the Hindu joint family in the mill. So far as the money-lending 
business was concerned it appears that the four members of the 
family other than N.S.M. carried on business at the old premises 
in the manner in which it had been carried on before the partition 
took place, and that N. N. Nachiappa, his two sons and his grand- 
son on 19th January, 1930, even before the arbitrators issued their 
award on 6th February, 1930, opened new accounts in the 
old business premises, pooling the assets and liabilities of the 
business that fell to their share in the partition with a 
view to forming a partnership for carrying on the business that 
had belonged to the Hindu joint family. Upon those facts the 
income-tax authorities have held that there was a “ succession ” 
to the money-lending business of the undivided joint family with- 
in Section 26 (2), Income-tax Act. In my opinion it is manifest 
that there was not a “ succession ” within Section 26 (2) of the 
Act. In order that a person should be held to have “ succeeded ” 
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another person in carrying on a business, profession or vocation, 
it is necessary that the person succeeding should have succeeded 
his predecessor in carrying on the business as a whole. Where a 
business is split up and thereafter another person carries on part 
of the business I am of opinion that he does not “ succeed ” his 
predecessor in carrying on the business within Section 26 (2). 
Further, where there is no continuity in carrying on the business 
and when one business has come to an end and after a time 
another business is started, it may be with the same assets and 
under the same conditions and in the same premises as the old 
business, the persons carrying on the new business do not “ suc- 
ceed those who had carried on the old business within Section 
26 (2) of the Act. 

In the present case, it is found as a fact that N. N. Nachiappa 
Chettyar, his two sons and his grandson did not carry on or take 
over from the joint family the whole of the business that had been 
carried on by the joint family, and also that for three months 
prior to the partition the business carried on by the Hindu joint 
family had been discontinued : Bell v. National Provincial Bank 
of England ; BtocJtham v. Wallasey Urban District Council ; 
Western India Turf Club, Ltd. v. Commissioner of Income-tax, 
Bombay, Wilson v. Ghibhett', Reynolds, Sons d Co., Ltd.\. Og- 
ston and Maharajadhiraj of Darhhanga v. Commissioner of In- 
come-tax. For these reasons I will answer the question propound- 
ed in the negative, costs ten gold mohurs. 

Das, J. — I agree. 

Mya Bu, J. — I agree. 

Reference answered. 


[In the King’s Bench Division.] 

COREY ROBINSON ; ROBINSON v. CORRY. 
Finlay, J. 

July 17, 1933. 

Income Tax — Civil Servant Employee by Admiralty 
Abroad — Salary and Special Allowances Paid Abroad — 
Official Residence Provided — Liability to Tax — (English) 
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Income Tax Act, 1918 (8 & 9 Geo. 5 c, 40), Schedule E, 
Eules 1, 6, 18 (2). 

Ati established civil servant, who is sent abroad by the 
Admiralty to fill an appointment abroad, exercises a public office 
or employment under the Admiralty and the salary paid to him 
abroad in respect of such public office is assessable to income tax 
under Schedule E. A colonial allowance granted as compensa- 
tion for the extra expense of residence outside the United 
Kingdom, and house allowance, paid in addition to the salary, 
are similarly chargeable, but the value of an official residence 
which the civil servant occupies on condition not to let it in 
whole or in part does not count as income for purposes of income 
tax. 

Tennant v. Smith [189-2] (61 L. J. P. 0. 11 ; [1892] A. C. 
150), applied. 

Cases referred to : — 

CoLQUHOUN V. Brooks [1889] (59 L.J.Q.B. 53 ; 14 App. Gas. 
493 ; 2 Tax Cas. 490). 

CoRDY V. Gordon [1925] (94 L. J.K.B. 670 ; [1925] 2 K.B. 
276 ; 9 Tax Cas. 304). 

Diggines V. Forestal Land, Timber and Railways Co. 
[1930] (142 L.T. 509). 

Maohon V. MoLoughlin [1926] (11 Tax Gas. 83). 

Pickles v. Foster [1912] (82 L. J.K.B. 121 ; [1913] 1 K.B. 
174 ; 6 Tax Gas. 131). 

Pickles v. Foulsh.am [1923] (93 L. J. K. B. 197 ; [1924] 1 
K. B. 323 ; affirmed in H. L. [1925] (94 L. J. K. B. 418 ; [1925] 
A.C. 458 ; 9 Tax Cas. 261). 

Proctor v. Ryall [1928] (14 Tax Cas. 204). 

Tennant v. Smith [1892] (61 L. J.P.C. 11 ; [1892] A.C. 150 ; 
3 Tax Cas. 158). 

Case stated by the Commissioners for the Special Purposes 
of the Income Tax Acts under the Income Tax Act, 1918, Seci 
tion 149. 

At a meeting of the Commissioners for the Special Purposes 
of the Income Tax Acts held at Glasgow on March 1, 1932, for 
the purpose of hearing appeals, the appellant, Mr, E. W, 0, 
12 
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Oorry, of the Boyal Naval Torpedo Factory, Greenock, appealed 
against assessments to inootne tax under Schedule B, of M 1,063 
10s., £1,342 and £1,194 2s. 8d, for the three years ended April 5, 
1930, 1931 and 1932, respectively, made upon him by the Com- 
missioners of Income Tax for the Admiralty as Deputy Cashier 
H. M. Naval Base at Singapore. 

The appeal, although against assessments made in London 
and originally set down for hearing in London, was heard in 
Glasgow to suit the appellant’s convenience. 

At the hearing of the appeal before the Commissioners, the 
following facts were either proved or admitted : — 

The appellant was an established civil servant and on July 
19, 1928, he left the United Kingdom, retaining no residence 
therein, to take up an appointment as Deputy Cashier in 
H.M. Naval Base at Singapore. This appointment was approved 
by the Lords Commissioners of the Admiralty in May, 1928, to 
date August 1, 1928 ; the official salary in respect of the appoint- 
ment was payable to, and received by, the appellant in the Straits 
Settlement from August 1, 1928, to July 24, 1931, during his 
residence in that colony. 

The appellant’s official salary for the period from July 26, 
1931, to September 30, 1931, during his return voyage from the 
Straits Settlement and during the subsequent leave of absence 
granted to him in respect of his service in the colony, was 
payable and paid to him in London, except as to the sum of £62, 
which he received in the colony as an advance. 

Upon his return from Singapore, the appellant landed in the 
United Kingdom on September 22, 1931. In August, 1931, he 
was appointed Deputy Cashier at H. M. Torpedo Factory, 
Greenock, where he was still serving at the date of this appeal. 
The appointment to Greenock was to date from October 1, 1931. 
From July 19, 1928, uutil October 1, 1931, the appellant was not 
resident in the United Kingdom. 

The appellant was entitled while in the colony either to be 
provided with housing accommodation or to be paid an allowance 
for house rent at a rate fixed by the Admiralty with the consent 
of the Treasury for persons of the appellant’s rank. An official 
house as provided by the Admiralty could only be occupied on 
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condiuioji lliibt it Wil'd not let, lu whole or in part, to anyone 
whatsoever. 

The appellant oocupied an otlicial house in Sijigapore from 
August 20, 1928, to September 20, 1928. For the remainder of 
his rcsidoiiCG there ho provided himself with a house. Fi’om 
June 15, 1930, to April 29, 1931, however, he received no allow- 
ance for rent for such house, on account of a dispute which had 
arisen as to the quality of housing accommodation to be 
provided. 

The house allowance ultimately received by the appellant 
was more than suliicient to pay the rent of the house with which 
ho provided himself, but he incurred the expenses of a motor car 
as a conveyance to and from Ins place of duty. 

The salary paid to the appellant while in Bingapore was the 
same as that payable for a similar office in the United Kingdom. 
As an addition to it, however, ho received in the colony a colonial 
allowance at a rate fixed for persons of his rank, such allowance 
being granted as cojnpensation for the extra expense of residence 
outside the United Kingdom. 

The appellant’s salary and allowances were paid under the 
following Admiralty Regulations : — 

“ 263. When the rate of salary is not stated in the order 
appointing a person to a vacancy, the scale of salary previously 
allowed to the office is to be continued unless it has been previously 
ordered to be reduced on a vacancy. 

264. Allowances in addition to civil salary to officers ‘ not 
borne on ships’ books, such as fixed periodical sums for special 
services, are payable for the same period as salary, unless directed 
otherwise. Colonial allowances and allowances for house-rent 
are to be paid from the day the officer joins the establishment 
until the day he is discharged from its books, subject, however, 
in the case of colonial allowances to the limitations imposed by 
Article 278. 

‘‘ 278. Colonial allowances, or allowance granted to meet 
increased cost of living, are payable to Officers of Naval 
Establishments abroad, during absence on ordinary or sick leave 
from the colony in which those establishments are situated 
when they proceed to visit a place in a neighbouring country, 
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but in the case of an oflicor who proceeds to the United Kingdom, 
payment of colonial allowance should cease on the date preceding 
that of arrival in the United Kingdom, and should recommence 
on the day following that of departure. 

“279. Officers of Naval Establishments abroad who are 
entitled to house rent allowances are to receive them when on 
temporary leave of absence.” 

The appellant was assessed to income tax in respect of all 
the cash payments received by him under his appointments in 
the United Kingdom and in Singapore for the three years 1928-29, 
1929-30 and 1930-31, and included with such payments for pur- 
poses of assessment was the value of the official house calculated 
for such period as the appellant occupied it in the course of his 
residence in the colony. 

Before his departure from the United Kingdom, while 
abroad, and after his return to the United Kingdom, the appellant 
belonged to the same class in the service of the Admiralty. His 
salary, apart from the allowances already mentioned, was that of 
his class throughout. 

Upon vacating his office in the United Kingdom in order to 
take up that in Singapore, the appellant was followed by a suc- 
cessor. Upon taking up his office in Singapore, he followed a 
predecessor, and he was followed by a successor on vacating it . 

No order had been made by the Treasury under rule 10 of 
Schedule E of the Income Tax Act, 1918, with respect to the class 
of persons to which the appellant belongs. 

The appellant contended : (1) that the office in question was 
one which he had held and exercised wholly abroad and that his 
income from it was not subject to taxation within the United 
Kingdom under Schedule E of the Income Tax Act, 1918 ; (2) 
that the value ascribed to housing accommodation provided for 
him while abroad was not income taxable under Schedule E ; (3) 
that neither colonial nor house allowance payable to him in the 
colony was income chargeable to tax under Schedule E ; or, 
alternatively, that both such allowances were deductible in the 
computation of such income ; (4) that the cost of providing him- 
self with housing accommodation from June 15, 1930, until 
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April 29, 1931, was deductible in the computation of such income 
as might be chargeable to tax. 

On behalf of the Crown it was contended: (1) that the 
appellant’s official emoluments received in the Straits Settlement 
were subject to taxation under Schedule E of the Income Tax 
Act, 1918 ; (2) that the value ascribed to housing accommodation 
provided officially for the appellant fell within the words “ sala- 
ries, fees, perquisites or profits whatsoever ” appearing in rule 1 
of the Schedule ^ and were as such taxable ; (3) that the colonial 
and house allowances paid to the appellant fell within the same 
words and were similarly taxable ; (4) that no cost of providing 
himself with housing accommodation was deductible by the appel- 
lant in computing the income chargeable to tax ; (6) that the 
assessments were correctly made. 

The Commissioners were of the opinion (1) that both the 
salary and the allowances paid to the appellant in respect of his 
appointment in the Straits Settlement were rightly charged to in- 
come tax under Schedule E ; and (2) that the inclusion in the 
assessment of the value ascribed to the official residence provided 
for the appellant could not be supported, and that the assessment 
must be amended accordingly. Mr. Corry appealed against the 
first part of the decision, and the Crown against the second. 

Needham, K. C., and Gyril King, for the appellant. — 
Mr. Corry’s appointment having been exercised wholly outside 
the United Kingdom, payments made to him in respect of it are 
not assessable to income tax under Schedule B. The tax is 
charged under rules 1 and 6 of the Schedule, and the w'ords 
“ within the United Kingdom ” in rule 6 “ apply to all the offices 

(1) Income Tax Act, 1918, Schedule E, Rule 1 . “ Tax under this Schedule shall be 

annually charged on every person having or exercising an ofi&ce or emplo 5 rment 
of profit mentioned in this Schedule, or to whom any annuity, pension, or stipend, 
as described in this Schedule, is payable, in respect of all salaries, fees, wages, perqui- 
sites or profits whatsoever therefrom for the year of assessment, except as otherwise 
provided. . . 

(2) Income Tax Act, 1918, Schedule E, Rule 6 : “ The tax shall be paid in respect 

of all the public offices and employments of profit within the United Kingdom or by the 
officers hereinafter respectively described, namely , . .(c) public offices under the civil 

government of the Crown, or m any country palatine, or the Duchy of Cornwal ; 
, , . (&) all other public offices, or employments of profit which are of a public 

nature,” 
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and oftiocrs inentioucd in that rule and govern the present case. 
Eulo 18 ^ deals merely with the mode of assessment ; it is a rule 
of machinery applicable only to those who are already chargeable 
with tax by virtue of rules 1 and 6. In this case it is sought thus 
to make Mr. Corry chargeable by reference to rule 18 : a similar 
argument was used in the case of PicUes v. Foster, where it was 
attempted by the Crown to establish that the terms of Section 147 
of the Income Tax Act of 1842, now replaced by rule 18, sub- 
rule 2 of Schedule E of the Income Tax Act, 1918, brought into 
charge a person who was not chargeable under that part of Sec- 
tion 146 which is now replaced by rules 1 and 6 of Schedule E 
of the 1918 Act. That argument was later criticised by Rowlatt, 
J., in Proctor v. Pyall. In the case of Diggines v. Forestal hand, 
Timber and Baihoays Go., Lawrence, L. J., clearly lays down 
the manner in which the charging section of an Act must bo 
looked at before rules of machinery are applied. 

Mr. Corry is entitled to deduct, in computing his income for 
tax purposes, the amounts paid to him as housing and colonial 
allowances : it cannot be argued on the one hand that his ap- 
pointment is exercised within the United Kingdom and on the 
other hand that he is to be taxed in respect of allowances which 
are made to him to enable him to perform the duties of an office 
exercised outside the United Kingdom. 

• The Solicitor-General {Sir Boyd Merriman, K. C.), and 
jB. P. Hills, for the Crown. — In the cas;e of PicMes v. IPosteriti 
was assumed that, had the office there in question been one 
held under the Government, it would have been chargeable to 
tax under what is now rule 18, sub-rule 2, of the Act of 1918. 
The reasons given in the case of PicMes v. Foulsham for the 
decision that the appointment there in question, although its 

(l) Income Tax Act, 1918, Schedule E, Rule 18 , “ (1) The tax shall be assessed and 
charged by the respective commissioners for all the ofilces in each department, in the place 
where the said commissioners execute their offices, although certain of the offices in the same 
department may be executed elsewhere* 

“ (2) A person chargeable in respect of an office or employment of profit shall be deemed 
to exercise it at the head oflice of the department under which it is held, and shall be 
assessed and charged at that head office, although the duties of the office or employmen t 
are performed, or any profits thereof are payable elsewhere, whether within the United 
Kingdom or not.” 
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duties were performed wholly abroad, did not constitute a foreign 
possession, apply a fortiori to the case of a British civil servant, 
who only works abroad as a part, or during a period, of his 
duties, and whose salary is paid to him out of the Consolidated 
Fund. The fact that all the duties under an appointment are for 
a certain period and the fact that all the duties under a contract 
are performed outside the United Kingdom are equally inade- 
quate to constitute such appointment or contractual rights a 
foreign possession. A servant of the Crown holds a post within 
the United Kingdom, and he continues to hold that post wher- 
ever he may from time to time be moved and called upon to per- 
form the duties of his post. 

The housing and colonial allowances were paid to Mr. Corry 
in cash and are therefore not deductible in computing his income 
for taxation purposes. This is laid down in Cordy v. Gordon, 
and Maclion v. McLo^tghlin. Even if Mr. Corry had been oblig- 
ed to spend every penny of the allowances, they would still not 
have been deductible ; this is shown by Cordy v. Gordon. 

The value of the official house provided for Mr. Corry is 
taxable for such period as he occupied the house; Tennant v. 
Smith is distinguishable because in that case the house in ques- 
tion was subject to taxation under Schedule A. When Mr. Corry 
elects not to receive an official house in which to live, he receives 
a housing allowance instead, and there is no reason to distinguish 
between the two circumstances. 

Needham, K. C., in reply. — Mr. Corry’s case is not that of a 
naval officer whose base is the United Kingdom, temporarily 
outside the United Kingdom with his ship, and who clearly 
comes within the rule. To place the two cases on the same foot- 
ing is to confuse an office with rank. With regard to the value 
of the official house occupied by Mr. Corry, such value is clearly 
not assessable to tax, and the present case is fully covered by 
Tennant v. Smith and Cordy v. Gordon. 

Finlay, J. — In my opinion, the decision of the Commis- 
sioners here was correct, and I think that both the appeal on be- 
half of Mr. Corry, which is no doubt the main appeal, and also 
the cross-appeal of the Crown, fail. 

Mr. Oorry’s appeal raises a point no doubt of much import- 
ance, as is pointed out in the decision of the very experienced 
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Special Commissioner, Mr. Williamson, who gave his views al 
length, his colleague, Mr. Braithwaite, concurring, but concur- 
ring with obvious doubt and hesitation. Mr. Williamson, as I 
say, points out that the matter is of importance, because, as is 
not disputed, for a very long period assessments have been made 
upon the assumption that persons in the position occupied by 
the appellant here are chargeable to income tax. I entertain no 
doubt — I am entitled, I suppose, to use certain knowledge which 
I possess, or used to possess, of these things — that a startling 
revolution would be effected ip income tax practice if it were now 
held that no tax was exigible in these circumstances. Of course, 
that does not in any way relieve me from the necessity of ascer- 
taining what is the law, after looking at the schedule and at any 
cases which may be material. 

The facts are found and can be quite concisely stated. The 
appellant, Mr. Corry, is an established civil servant. On July 
19, 1928, he left for Singapore, because he had been appointed by 
the Lords Commissioners of the Admiralty, Deputy Cashier in 
His Majesty’s Naval Base at Singapore. He left on that date, and 
he continued for several years to occupy the position of Deputy 
Cashier, and in that position he received the pay appropriate to 
his rank in the Civil Service. He also received a house allow- 
ance, and what is called a colonial allowance, which was in effect 
an allowance in addition to income, designed to meet the hard- 
ship of living abroad and the extra expenditure likely to be in- 
curred by ofidcials who, for one reason or another connected with 
their work, are compelled to live abroad. 

Those really are substantially the whole of the facts. There 
is a paragraph in the Case, paragraph 8, to which a good deal of 
attention was directed. It points out that the appellant, while 
abroad and since his return, has belonged to the same class in 
the service of the Admiralty. In his tenure of office in the 
colony he followed a predecessor ; he was followed there by a 
successor, and followed by a successor when he vacated his office 
in the United Kingdom. The main question is whether he is 
chargeable under Schedule E. 

The actual charge is, I suppose, to be found in Schedule E 
itself : “ Tax under Schedule E shall be charged in respect of 
every public officer or employment of profit, and in respect of 
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every annuity, pension, or stipend payable by tlie Crown or out of 
the public revenue of the United Kingdom, other than annuities 
charged under Schedule 0 . . That, in effect, imposes a tax in 
respect of public offices or employment of profit. There are 
various rules. Rule 1 imposes a tax on “ every person having or 
exercising an office or omployment of profit.” Rules 2 and 3, rule 
4, which is ropealei, and rule 5, do not appear to matter. Rule 6 is: 
“ The tax shall be paid in respect of all the public oflfices and 
employments of profit within the United Kingdom or by the 
officers hereinafter respectively described, . . . .” Then there 
is a catalogue of those offices and officers belonging to either 
House of Parliament, and to any Court of justice, those under the 
civil government of the Crown, and then officers in His Majesty’s 
Navy, commissioned officers in His Majesty’s military forces, 
commissioned officers in His Majesty’s Air Force. Then the 
catalogue leaves officers and returns to offices, and there are a 
series of offices which are charged, ending with a sort of sweep- 
ing clause : “ all other public offices, or employments of profit 
which are of a public nature.” Rules 9 and 10, I need not read, 
but they should just be referred to because a point, upon which I 
shall say a word later, arises with reference to them. Then there 
is rule 18, I think quite correctly described by counsel for the 
appellant as machinery, but none the loss important, because, 
as all the world knows, at all events since Colqulioun v. Broolis, 
that, while the main thing to look at is the charging section, and 
while, if you do no-t get a person within the charging section, 
machinery will not get him there, it may be important in 
considering the ambit of charge to see what is the machinery 
which the Legislature has provided. Rule 18 (2) is as follows : 
[His Lordship read the sub-rule; and continued : ] I assent to the 
view that if the charging schedule itself is not wide enough to 
cover an office held under the Admiralty where, in fact, the 
duties of the office are performed outside the United Kingdom, 
this itiachinery section will not suffice to bring it iirto charge. 
But, when I look at the charging schedule, 1 see nothing to out 
it down in the way suggested. On the contrary, I think, upon 
reading what are called the charging parts of the schedule, apart 
from the aid given by this machinery rule, that the correct view, 
and the view that I take, is that public ofiioes and employments 
c-u 
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under the Admiralty, under the Treasury, under the War Office, 
and so on, are taxable, and taxable wherever the particular person 
may happen to perform the duties of his office. That appears 
to me to be the fair result looking at the words of the 
Act alone. 

I was referred to several cases. PicMes v. Foster appears to 
me to throw little light on the present case. In that case there was 
an argument referred to very unfavourably in a later case by 
Rowlatt, J., the object of which was to convince Horridge, J., that 
you could stretch the word “Department” sufficiently to make it 
have reference to the case of employment under an ordinary trad- 
ing company. That argument was rejected, but I see nothing in 
the judgment of Horridge, J., to suggest that he would have been 
of opinion that a person who was in the service of the Crown fell 
outside the tax merely because his work was, so to speak, per- 
formed abroad. Pickles V. Foulsham, the second case, has no direct 
bearing, I think, upon the present case. I think counsel was right 
about that, but it is useful to observe the grounds — more than one 
ground — upon which in that case the learned Lords held that the 
office could not he considered to be a possession abroad, because 
it was an office under which the remuneration was paid and 
payable in Liverpool. I need say no more about that. With 
regard to Proctor v. Myall, I accept, and accept absolutely, the 
observations which Eowlatt, J., made in that case with regard to 
transactions and rules as to machinery, and the proper use to 
make of such sections and rules with reference to charging 
sections; but I see nothing in the decision of Eowlatt, J., 
to conflict in any way with the conclusion at which I have 
arrived. 

The substance of my view can be put quite shortly. I think 
the true view is that in the case — I am not dealing with trading 
companies at all now — of an employment under the Grown, the 
case that is, of a person who holds an office, whatever it may be, 
in one of the Departments of State, then that person is assess- 
able to tax, and assessable to tax wherever may be the precise 
place, whether in the United Kingdom, or partly in the United 
Kingdom and partly abroad, or for the time being wholly abroad, 
where he exercises his functions and does his work. Upon that 
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ground I decide the main point in favour of the Crown. I think 
that the view of Mr. Williamson, concurred in as I have said — 
and it is proper that it should be mentioned — with obvious doubt 
and hesitation by Mr. Braithwaitc, w'as correct. 

There were one or two other points on which Mr. Corry 
appealed. Were the allowances paid to him for a residence and 
for extra cost of living assessable ? or were they deductible ? With 
regard to this point, it seems to me to be clear that these sums 
are assessable and do not form the subject of deduction. What it 
really comes to is this : that extra money does go into the 
appellant’s pocket. Extra money goes into his pocket, partly in 
order that he may be able to provide himself with a house, and 
partly in order that he may be able to meet those expenses 
incidental to residence in a far-off country in the tropics. There 
is really very little more to be said on this issue. I am not going 
to review the authorities, but it seems to me to be clear, both on 
principle and as the result of several authorities to which my 
attention was called, that the deduction oa,nnot be allowed, and 
that this claim of the appellant, which was to deduct these 
amounts, must fail. I may refer merely in passing to the judg- 
ment of Eowlatt, J., in Gordy v. Gordon where the principle is 
very clearly laid down. 

It is useful that I should refer to that case because it leads 
me to the next point, the last, which is the basis of the Crown’s 
appeal. Upon that, I again agree with the definite view which 
seems to have been arrived at by both the Special Commissioners, 
for Mr. Braithwaite’s hesitation does not extend to this point at 
all. The view of the Crown is, that the value of the house 
which, during part of the time was occupied by the appellant, 
ought to be counted as part of his income. I do not think that 
that is so. Tennant v. Smith, the leading case in the House of 
Lords, is a clear authority against the proposition. The 
distinction was quite correctly pointed out to me by the learned 
Solicitor-General that in that case the house was the subject of 
taxation under Schedule A. I do not think that that was the 
real basis of the decision, which was, in my opinion, that the 
house was neither money nor anything that could be turned into 
money. 1 am confirmed in that view by a passage to which 
counsel called my attention at tbo beginning of the judgment of 
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Rowlatt, J., in Gordy 'v. Gordon, where he said (94 L.J.K.B., at 
page 671 ; [1925] 2 K. B. at page 282 ; 9 Tax Cas. at page 308) : 
“If the holder of an office receives a salary in money, and in addi- 
tion to that salary receives some advantage such as residence, or 
residence with board and washing, of which he is obliged to 
avail himself and which he cannot in any case transfer to 
another for profit to himself, the amount of his income for pur- 
poses of taxation is limited to what he receives in cash.” Then 
the learned Judge refers to Tennant v. Smith. In this state of the 
authorities, it seems to me to be reasonably plain that the appeal 
of the Crown must fail on this ground, which I am told has been 
acted upon by Rowlatt, J., in other cases, that, after all, the tax 
is on income, that is, on what goes into the taxpayer’s pocket; and 
that the mere fact that he may be saved something by being given 
a house does not constitute income for this purpose. Nothing 
goes into his pocket, and on that ground, and following and, as I 
conceive it, applying the decision in Tennant v. Smith, I think 
I must decide the Crown’s appeal against the Crown. The 
result is that both the appeal and the cross-appeal fail and must 
be dismissed. 

Appeals dismissed. 

Solicitors — Linklafers and Paines, for appellant ; Solicitor 
of Inland Revenue, for the Crown. ' 


[In the Patna High Couet.] 

COMMISSIONER OF INCOME TAX, BIHAR efe ORISSA. 

V. 

MANAGER OF KATRAS ENCUMBERED ESTATE. 

Courtney-Terrell, C. J., Kulwant Sahay and James, JJ. 

November 29, 1933. 

Income — Lease of Mine to Ceeditok — Dieecton to 
A rPLY Royalty to Liquidation of Debt — Royalty so Applied, 
WHETHEK Income of Dbbtob. 

The assessee, who was the owner of a mine, mortgaged it to 
one of his creditors and, on the same day, leased it to the creditor 
at a royalty. A minimum royalty of Bs. 8,000 a year was to be 
paid and that sum was to he paid to the assessee himself. The 
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balance of such royalty as might he payable teas to ho applied by 
the mortgagee to the liqiddation of the debt. The assessee claimed 
that the excess of royalty over Rs. 8,000 could not be considered 
as his income : Held, that the whole of the royalties were the 
income of the assessee and assessable to income-tax as s uoh. The 
ease was not one of allocation out of the revenue before it became 
the assessee' s income, but a case of application by the assessee of 
part of his income in a particular way. 

Bejoy Singh Dudhoria v. Commissioner of Income-tax, 
Bengal [1933] (60 I. A. 196 ; 60 Cal. 1029 ; 37 C.W.N. 885 ; 143 
LC. 146; (1933) 1 I.T.R. 135 ; A. I. E. 1933 P.C. 145), distm- 
gidshed. 

Case stated by the Coiiimissiouer of Income-tax, Bihar and 
Orissa [Miscellaneous Judicial No. 157 of 1932]. 

Manohar Lai, for the Commissiouer of Income-tax. 

K. P. Jayaswal, C. 8. Jayaswal and 8. M. Gupta, for the 
assessee. 

Courtney-Tereell, C. J. — This is a case stated under 
Section 66, sub-section (2), Inoorae-tax Act, for the opinion of 
the Court. The facts which have given rise to the case arc 
simply stated. The assessee is the proprietor of a certain mine 
producing coal and fireclay. In the month of June 1920, the 
late proprietor of the mine owed a sum of four lakhs of rupees 
to a company. By March 15, 1921, the amount due to the com- 
pany including the first loan and a subsequent loan amounted 
to Es. 12,19,071 and to secure the re-payment of this sum the 
proprietor mortgaged the mine to the company on that date. 
On the same day the proprietor executed a lease of the mine to 
the same company at a royalty and it was provided that a 
minimum sum of Rs. 8,000 a year w'as to bo paid and that that 
sum of Rs. 8,000 was to be paid to the proprietor himself. The 
balance of such royalty as might be payable was to be applied by 
the morgagees lessees to the liquidation of their debt under the 
mortgage. The question is as to whether the entire royalty to 
be paid by the lessees is to be taxed when it comes into the hands 
of the proprietor as his income. 

The argument has been raised on behalf of the assessee that 
inasmuch as all excess of royalty over and above Rs. 8,000 was 
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retained by the lessee-mortgagees and did not come into the hands 
of the assessee, it could nob be considered as income and reliance 
was placed upon the judgment of the Privy Council in Bejoy Singh 
BudhunO) v. Covinfii^sionsv of Income-tax, Bengal. In that case 
the assessee had inherited an estate, the income of which was 
charged with a payment to his mother and it was held that the 
amount of the income payable to the lady was not part of the in- 
come of the assessee. It was specifically stated in the judgment 
of their Lordships that it was not a case of the application by the 
assessee of part of his income in a particular way, but it was a 
case of the allocation of the sum out of the revenue before it be- 
came the income of the assessee. Inasmuch as the assessee owed 
a sum of money to the lessee he stipulated that the lessee instead 
of paying the whole of the royalties direct to him should use a part 
of the royalties in discharging the debt which was owed by the 
assessee to the lessee. The whole, therefore, of the income was the 
income of the assessee. The position does not in the least differ 
from what it would have been had the provision been that the 
lessee was to pay the whole of the royalty direct to the assessee 
and then that the assessee was to pay back a portion of the 
royalty to discharge his debt to the lessee. It cannot be argued 
that in such a case the whole of the income would not have to be 
considered as the income of the assessee and the case in question 
does not differ from that in its nature. In our opinion the 
assessee has rightly been assessed in respect of the income in 
question. The assessee must pay the costs of this inquiry. 
Hearing fee five gold mohurs. 

Kulwant Sahat, J, — I agree. 

James, J. — I agree. 


Order accordingly 
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[In THE Bombay High Cohbt.] 

TATA HYDEO-ELECTRIC AGENCY LTD. 

V. 

COMMISSIONER OF INCOME-TAX, BOMBAY. 

Beaumont, 0. J., and Blackwell, J. 

September 16, 1933. 

Income Tax — Reference — Power to Direct Statement 
OF Case on Order Made in Revision — Power to State Case 
suo motu — Indian Income Tax Act (XI of 1922), Sections 33, 
66 (1), (2) — Sfegific Relief Act (I of 1877), Section 45. 

There is no obligation on the Commissioner of Income Tax 
to state a case on an order made in the exercise of his power of 
revision U7ider Section 33 of the Indian Income Tax Act and the 
High Court has no jurisdiction under Section 45 of the Specific 
Belief Act to direct him to state a case arising out of such an 
order.* 

The Commissioner may, however, on his own motion or on a 
reference by any authority subordinate to him, make a reference 
under sub-section {!) of Section 66 of the hicome Tax Act,^ven 
after the case has been decided. 

Abdul Kadir Marakayar & Co., In re [1926] (49 Mad. 725; 
99 I. 0. 221 ; A. I. R. 1926 Mad. 1061 ; 51 M.L.J. 660 ; 24 
L.W. 664), not followed. 

Alcoce Ashdown & Co. v. Chief Revenue Authority, 
Bombay [1923] (60 I.A. 227 ; 47 Bom. 742 ; 76 I.C. 392 ; A.I.R. 
1923 P. 0. 138 ; 28 C. W. N. 762 ; 25 Bom.' L.R. 920), distin- 
guished. 

Y. E. A. Chettiar Firm v. Commissioner of Income Tax, 
Burma [1930] (7 Rang. 681 ; 121 I. C. 769 ; A. I. R. 1930 
Rang. 37), followed. 

Application under Section 66 (2) of the Income-tax Act to 
require the Commissioner of Income-tax, Bombay, to state a 
case. 

* [Under the Income-tax (Second Amendment) Act, 1933, provision is made for refer- 
ence on orders made under Section 33, with a proviso that “ a reference should he from an 
order under Section 33 only on a question of law arising out of that order itself and not on a 
question of law arising out of a previous order under Section 31 or Section 32 revised by the 
order under Section 33,” — S:dJ 
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F. J. Coltman, for the petitioners. 

Jamshed Eanga, for the Commissioner. 

Beaumont, O.-T. — This is a petition asking us to direct the 
learned Commissioner of Income-tax to state a case for the 
opinion of this Court The petition is presented under the 
Specific Relief Act, 1877, and the Income-tax Act, 1922. It is 
a case in which the learned Commissioner himself sent for the 
papers under Section 33 of the Act and set aside an order which 
had been made by the Assistant Commissioner in favour of the 
assesses, and assesses desires to bring a question of law which 
arises before this Court. The contention of the Commissioner is 
that the Court has no jurisdiction to direct him to state a case. 
The question depends primarily on Section 66, Income-tax Act, 
because unless there is an obligation under that section on the 
Commissioner to state a case, it is clear that we cannot compel 
him to state a case under Section 45, Specific Relief Act. Sub- 
section (1) of Section 66 (so far as material) provides that if in 
the course of any assessment under the Act or any proceeding m 
connexion therewith a question of law arises, the Commissioner 
may on his own motion draw up a statement of the case and 
refer it with his own opinion thereon to the High Court. The 
language of that sub-section is clearly permissive. Then under 
sub-section (2), where an order has been made under Section 31 
or Section 32 the assesses may require the Commissioner to refer 
a question of law to the High Court, and under sub-section (3) 
if the Commissioner refuses to state a case on the ground 
that no question of law arises, the assesses may apply to the 
High Court, and the High Court may, if it thinks fit, require 
the Commissioner to state a case. But there is no express 
obligation upon the Commissioner to state a case on an order 
arising under Section 33, and this Court has no power to compel 
him to exercise his discretion in any particular manner. It is 
true that this seems to disclose a serious omission from the 
Income-tax Act, because it is open to the Commissioner in any 
case to send for the papers under Section 33 and make an order, 
and thereby deprive the assessee of his right to bring the matter 
before the Court under sub-section (2) or sub-section (3) of 
Section 66. It is said by Mr. Coltman on behalf of the peti- 
tioners that although there is no express obligation upon the 



1934] TATA HYDIIO-ELECTRIO AGENOY LTD. V. OOMMSE. 


105 


Commissioner to state a case, the authorities show that such an 
obligation exists. 

He relies in the first place on the case of Alcock, Ashdown 
d Co. V. Chief Bevemie Authority, Bombay. But that case was 
decided by the Privy Council on Section 61 of the Income-tax 
Act of 1918, and that section is differently worded to Section 66 
of the Act of 19‘22. The whole scheme as to reference to the 
Court has been redrafted, and the Act of 1922 expressly deals 
with the oases in which the Court can require the Commissioner 
to state a case. In my opinion, therefore, it is useless to look at 
authorities on the former Act. Then the next case relied upon 
is the decision of the Madras High Court in Abdul Kader Mara- 
Jcayar d Co., In re. That is an authority directly in favour of 
the petitioners. The Court did in that case hold that in oases 
coming under Section 33, Income-tax Act, the Commissioner is 
bound to state a case to the High Court if in the course of in- 
quiry under that section any question of law arises in the case. 
It was held further that that being so, it was within the power 
of the High Court to require him to state a case under Sec- 
tion 45, Specific Belief Act. 

The Court purported to follow the Privy Council case to 
which I have referred and relied also upon the unfortunate con- 
sequences, to which I have alluded, which follow if the Commis- 
sioner is not bound to state a case in respect of an order under 
Section 33. But Courts have to construe an Act as they find it, 
and, if the language is not clear, it is for the legislature, and not 
for the Courts, to remedy an apparent defect. If that case stood 
alone we might have thought it right to follow it without ex- 
pressing our own opinion upon the question on the ground that 
uniformity in the decisions of the High Courts on the Income- 
tax Act is desirable. But the case has been dissented from by 
the High Court of Bangoon in the case of V. JB. A. Chettyar 
Firm v. Commissioner of Income-tax and in my opinion 
the decision of the High Court of Bangoon is to be preferred to 
the decision of the High Court of Madras. It seems to me that 
the language of Section 66 is clear, and that we cannot extract 
from it an obligation on the Commissioner to state a case dealt 
with under Section 33. 


I— 14 
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The Cormiiissioner, in refusing to state a case, stated in his 
letter of May 1, 1933, that a reference to the High Court under 
Section 66 (1) can only be made in the course^ of any assessment 
or any proceeding in connexion therewith and not after the case 
has been finally decided, and he expressed the view that the case 
having been decided, nothing could now be done in the matter. 
With all respect to the learned Commissioner I think that the 
reason he has given for not stating the case cannot be supported. 
It is, I think, clear from the affidavit of the petitioners that a 
question of law does arise, and that that question arose in the 
course of the assessment proceedings; that being so, T think the 
learned Commissioner has a discretion to state a case under Sec- 
tion 66 (1). I will only say that if this Court had any discretion 
in the matter we should think it right to exercise it by directing 
the learned Commisssioner to state a case. However, in my 
view the Court has no discretion in the matter. We must 
therefore dismiss the petition. Petition dismissed with costs as 
on the original side scale. 

Blackwell, J. — I agree. In my opinion the Madras deci- 
sion in Abdul Kader MaraJcayar d Co., In re, was wrong. With 
all respect to the learned Judges who were parties to that 
judgment it seems to me impossible to hold that the Privy 
Council decision on which they relied can still apply to the 
new Section 66, sub-section (1), of the Act of 1922. The legis- 
lature when that Act was framed must have had present to 
their minds the old Section 51 of the 1918 Act on which their 
Lordships of the Privy Council based their decision. But there 
was nothing in Section 51 which corresponds to the powers con- 
ferred upon the High Court in sub-section (3), Section 66, and in 
my opinion having regard to the fact that in the new Sec- 
tion 66 express powers are conferred upon the High Court in 
sub-section (3) and no such powers are conferred under or in 
relation to sub-section (1), it must be taken to have been the in- 
tention of the legislature not to empower the High Court to 
compel the Commissioner to state a case when he purported to act 
under sub-section (1) of that section. I appreciate the difficulties 
which were pointed out by the learned Judges of the Madras 
High Court, namely,, that it might be open to the Commissioner 
to call for the records under Section 33 and burke any further 
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inquiry. That was pointed out also in the Rangoon decision, 
V.E.A. Chetiiar Firm v. Commissioner of Income-tax. But 
as the learned Judges said in that case, that is really a matter for 
the legislature. As the section stands, iii my opinion, the decision 
of the Rangoon High Court is clearly right, and there is no 
power whatever in ’the High Court to order the Commissioner 
under Section 45, Specific Relief Act, to state a case. It is not 
clearly incumbent upon him to do so under Section 66 (1). On 
the contrary there is no provision in that behalf at all, but merely 
a discretionary power which is thereby vested in him. In my 
opinion therefore this petition must be dismissed. 

Order accordingly. 


[In the Patna High Coubt.] 

COMMISSIONER OE INCOME TAX, BIHAR AND 

ORISSA 


V. 

SIR KAMBSHWAR SINGH (MAHARAJA OE 
DARBHANGA.) 

Oourtney-Terrell, 0. J., Kulwant Sahay and James, JJ. 

December 21, 1933. 

Income Tax — ‘ AgrioijijToraii Income ’ — Mortgage and 
Thica, Lease to Mortgagee — Profits Received bs Mortgagee 
— Whether Interest or Rent — Indian Income Tax Act (XI of 
1922), Section 2 (1) (a). 

The assessee who carried on mo?iey-lending business on a 
large scale advanced 18\ lacs of rupees to the proprietor of an 
estate on the security of certain properties under a deed which 
was described as ^ lease with usufructuary ‘mortgage' 
Out of the annual income of the properties, namely, Bs. 1,59,818, 
a sumof Rs. 87,580 was set off for expenses. A further sum of 
Bs. 81,000 called thica rent was reserved for the lessor mortgagor 
but was to be appropriated by the assessee towards the principal 
of the loan. The balance of the yearly income, namely, Bs. 91288, 
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called thica profits was to be tahen by the assesses. The income-tax 
authorities levied assessment on the sum of Rs. 91,283 on the 
ground that it represented interest on the loan. The assesses 
contended that it was agricultural income. On a reference by the 
Commissioner : Held, that the income assessed was rent derived 
from land used for agricultural purposes falling within the defini- 
tion of agricultural income and was exempt from assessment. 

Courtney Terrell, C. J. — The source of the income must he 
considered in its proximate rather than in its ultimate signifi- 
cance and the income-tax authorities are not concerned with the 
intention of the assesses in making the investment. 

Kulwant Sahay, J. — If income is derived from land used for 
agricultural purposes as rent or revenue, then such income is 
exempt from assessment. The income cannot be made taxable 
unless and until it can be brought within the letter of the law. 

Case stated by the Commissioner of Income Tax, Bihar and 
Orissa, under Section 66 (2) of the Indian Income Tax Act (XI 
of 1922). [Mis. Judicial Case No. 99 of 1932.] 

Statement op Case. 

“ This is a statement of a case under Section 66 (2) of the 
Indian Income Tax Act (Act XI of 1922 on a question of law 
arising out of the assessment made in the year 1930-31 on the 
Maharajadhiraja of Darbhanga (hereinafter called ‘ the assesses’). 
The year of account in this case is the 12 months running from 
1st October, 1928, to the 30th September, 1929, and the Income 
Tax Officer made an assessment on the assesses on a total income 
of Rs. 21,34,916 which amount the Assistant Commissioner re- 
duced on appeal to Rs. 16,80,037. 

2. In that assessment the Income Tax Officer took into 
consideration as taxable income a sum of Rs. 97,283, as the 
profits in the year of account arising from a loan transaction into 
which the assesses had entered on 3rd February, 1929, with the 
owner of the Laohhimpur Estate which lies partly in Bhagalpur 
district and partly in the neighbouring district of the Santal 
Parganas which is a non-Regulated district. 

3. This estate was at one time the property of one Pratab 
Narain Singh, but on his death in 1913 it passed to his eldest 
widow Thakurain Kusum Kumari by virtue of a will. In the 
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time of Pratab Narain, there were substantial outstanding debts 
and decrees against the estate aggregating about 16 lacs of rupees 
and the creditors began to take steps to execute these decrees 
and satisfy these debts by the sale of the estate. In the mean- 
time another widow of Pratab Narain filed an administration 
suit against the executrix praying for the appointment of a 
receiver. This suit ultimately came before the Patna High Court 
which granted permission to the Thakurain to take a loan of 
18i lacs from the assessee on the following conditions amongst 
others. The estate situated in the Bhagalpur district was ex- 
pressly given as security for the loan, while the Santal Perganas 
property was given in thica or lease to the assessee, this arrange- 
ment being necessary because the Santal Perganas property was 
a ghatwali estate or tenure and the creation of an encumbrance 
on it might give rise to legal difficulties. Consequently two 
bonds were executed one in respect of the Lachhimpur Estate in 
Bhagalpur and the other in respect of the Santal Perganas pro- 
perty, the former lease of indenture being called “ Zarpeshgi 
lease with usufructuary mortgage ” and the latter a thica or 
indenture of lease. Both bonds, a copy of each of which is attach- 
ed with the statement of case, were executed on 3rd February, 
1929, and the arrangements thus made and conditions set out in 
the two bonds were approved by the High Court. 


4. In the case of the Bhagalpur property the yearly income 
was calculated as Rs. 1,69,813 and from this the following expen- 
ses were set off in the first instance. 
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The balance was distributed as follows : — 

Rs. A. p. 

Thica profits .... 91,283 0 0 

Thica rent .... 31,000 0 0 

The thica profit of Rs. 91,283 represented the annual profits 
to the assesses arising out of the transaction, while the Rs. 31,000 
referred to above called in the indenture “Thica rent” was to be 
reserved for the proprietress Thaknrain, described as the lessor 
mortgagor. The thica rent, though reserved for the lessor mort- 
gagor, was not to be hers but was to be appropriated by the asses- 
see along with certain other receipts from the estate towards the 
satisfaction of the principal of the loan subject to a masimum 
payment towards this object of Rs. 1,20,000 a year. Further, as 
the principal of the loan would, in this way, be reduced from 
year to year by these appropriations the thica profits were to be 
reduced by 6 per cent, every year and if the whole of the princi- 
pal was not paid ofl at the end of 16 years, this arrangement was 
to continue and to be extended till the whole loan was satisfied. 

5. The bond in respect of the Santal Perganas is called an 
indenture of lease and in this case the thica rent fixed at 
Rs, 30,000 was to be appropriated as follows : — 

(1) Rupees 9,000 to be paid to the junior Thakurains as 

maintenance allowance due to them from the whole 
Lachhimpur properties. 

(2) Rupees 2,400 as subscription to schools and dispen- 
saries in the whole estate. 

(3) Rupees 1,800 for customary pujas. 

(4) Sum unspecified towards arrears of public demands. 

(6) Balance towards liquidation of the Zarpeshgi loan 
on the Bhagalpur properties. 

Provision is also made in the Santal Perganas bond for pay- 
ment of the Government revenue due from both the Bhagalpur 
and the Sental Perganas properties in respect of which no pro- 
vision was made in the indenture relating to the Bhagalpur pro- 
perties and also for the payment of income-tax which may be 
payable on the sairat income of both the estates. 
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6. The Income-tax Ofi&cer held, and the Assistant Commis- 
sioner accepted the view, that, although both bonds have scrupu- 
lously avoided mention of the word “ interest ” on the loan of 18J 
lacs the “ Thica profits ” of Rs. 91,283 mentioned in the Bhagalpur 
bond was nothing more or less than interest on that loan. Any 
excess that is realised over the principal or capital lent is called 
interest and in this case the thica profit referred to in the 
Bhagalpur indenture is that excess. 

7. The assessee’s profit arising from this loan in the year of 
account was Bs. 91,283 reduced or increased according to whether 
the actual expenses of collection were more or less than the amount 
set out in the calculation noted in paragraph 4 above and the 
question at issue is whether or not this profit is assessable to 
income-tax. 

8. The assessee has admittedly a business in money-lending 
and this profit is taxable under Section 6 (iv) of the Act (charging 
section) unless it is held to be exempt under Section 4 (3) (viii) as 
agricultural income and these profits will be exempt as 'agricul- 
tural income if it is held that they are rent or revenue derived 
from land used for agricultural purposes and either assessed to 
land revenue in British India or subject to a local rate assessed 
and collected by officers of Government as such [Section 2 (1) 
of the Act]. 

9. Connected with the general question, which I have stated 
above and on which your Lordships’ decision is invited, is the 
further question whether the 1st indenture is or is not a pure 
usufructuary mortgage. 

10. The Act requires that I should state my opinion on the 
question formulated and my opinion is that in the first place this 
indenture is not a pure usufructuary mortgage and secondly, whe- 
ther it is or not, the income resulting from the transaction des- 
cribed above is taxable as it is not agricultural income within the 
definition of the Act. 

11. In the indenture regarding the Bhagalpur properties 
the transaction is described as a Zarpeshgi lease with usufructuary 
mortgage. 

12. Usufructuary mortgage is defined in Section 68 (d) of 
the Transfer of Property Act as follows ; — “ Where the mortgagor 
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delivers possession or expressly or by implication binds himself to 
deliver possession of the mortgaged property to the mortgagee and 
authorizes him to retain such possession until payment of the 
mortgage money, and to receive the rent and profits accruing from 
the property, or any part of such rents and profits, and to appro- 
priate the same in lieu of interest or in payment of mortgage 
money, or partly in lieu of interest or partly in payment of the 
mortgage money, the transaction is called a usufructuary mortg- 
age, and the mortgagee a usufructuary mortgagee. A Zarpeshgi 
lease is distinguishable from a loan in that while a mortgage is a 
security for the payment of money or for the performance of the 
engagement, a lease as such, whatever its character, always 
implies a grant of land lor a fixed term free of rent (Law of 
Transfer in British India by Gour, VI edition, Vol. II, p. 876). 
Again, I quote from Mitra’s Transfer of Property Act, V edition 
p. 326: “In s, zarpeshgi lease properly so-called, there is an 
advance to the lessor in consideration of which the lessee is given 
possession of the land for a term during which he recoups himself 
for the sum advanced and interest out of the profits of the land of 
which he is put in possession. There is no question of redemp- 
tion upon paying ofi an advance. The lease terminates at the 
expiration of the term and the lessor may thereafter re-enter. ” 

13. In the indenture regarding the Bhagalpur- properties 
the transaction is described as a Zarpeshgi lease with usufruc- 
tuary mortgage.” The Income-tax Officer held that this was 
not a genuine zarpeshgi but that for purposes of security it was 
a thica or lease for the management of the estate and that 
although the assesses is in possession of the estate he is in posses- 
sion only as a manager. The Income-tax Officer advanced the 
following reasons for the view that the transaction was not a 
genuine usufructuary mortgage : — 

Firstly, there is no mention, at any rate in so many words of 
the usufruct of the property mortgaged being utilized in satisfac- 
tion of interest as required by section 68 {d) of the Transfer of 
Property Act. 

Secondly, the expression “ ihioa rent ” and “ thica profits ” 
have been used and this agreement therefore, if anything, is a 
thica or lease and not a usufructuary mortgage. 
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Tliirclly, it is not a genuine tliica because (a) no salami has 
been paid to be retained by the debtor and the whole amount of 
loan is returnable, and (i) the amount of thica profits is out of 
all proportion to the income of the estate. 

The Income-tax Officer’s contention is that by reason of the 
lease the assessee is in possession of the estate as manager, while 
the mortgage isjiot a usufructuary mortgage but an instrument 
for securing the loan. In other words, the assessee is in reality 
a mortgagee but not not a mortgagee in possession because al- 
though ho is in possession of the property, he is in possession 
only as a manager of the property and not as mortgagee. 

14. It is argued by the appellant that there is nothing in 
the indenture to warrant the above conclusions audit is contend- 
ed that the transaction can be taken either as thica lease or as 
a usufructuary mortgage but in neither case is the profit assess- 
able because the profits are agricultural income. The assessee, 
however, takes his stand on the position that the transaction is 
in reality a usufructuary mortgage because it fulfils all the con- 
ditions of a usufructuary mortgage as defined above. In other 
words, it is argued that there is a loan, there is security of the 
property for the loan, there is possession of the property and the 
loan is being liquidated out of the usufruct of the property until 
the loan is satisfied, and merely because the words “ thica rent ” 
and “ thica profits ” are used in the indenture for the purpose of 
allocating the usufruct, it cannot be held that the transaction is 
not a usufructuary mortgage. 

15. While the transaction shown in the first indenture 
niay have in many respects the appearance of a usufructuary 
mortgage there are certain special circumstances which, I think, 
enable one to differentiate it from this type of indenture. 

Firstly, the loan of 184* lacs is secured not by one transac- 
tion but by two and, in my view, these two transactions must be 
taken together and it is impossible to regard the 2nd transaction 
or thica lease of the Santal Perganas property as anything but 
a part of the first transaction. The assessee would not have 
advanced the loan of 18^ lacs to the debtor merely on the 
usufructuary mortgage of the Bhagalpur property. The second 
indenture was executed at the same time. The loan was the 

I— -15 
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cousideration for the tliica and the thica, makes provision to meet 
the demands by Q-overnment on the property covered by the first 
indenture and essentially it is a part of the transaction and this 
iliica is an additional security for the loan. Again, the whole 
income of the estate mortgaged is not*’ technically retained by the 
assesse-mortgagee, because there is a provision in the first inden- 
ture that Rs. 31,000, the thica rent, as well as certain other 
realisations were payable to the mortgagor. In Gour’s Law of 
Transfer, 6th Edition, V olume II, page 988 it is stated : — 

“ If the mortgagee is to appropriate only a portion of the 
usufruct, as where he had agreed to pay over the balance of the 
profits, if any, left over after paying himself the interest due on 
the loan the transaction is not an usufructuary but a simple 
mortgage.” 

It may be true that in this case the thica rent and certain 
other receipts are' only nominally reserved for the mortgagor and 
are actually appropriated by the mortgagee towards payment of 
the principal but this appropriation is a distinct and separate 
contract which is independent of the mortgage, though it may 
arise out of it. 

16. It was then argued that whether the transaction is a 
usufructuary mortgage or a thica lease or neither does not affect 
the case, for the profits of this transaction are exempt' not because 
they are the profits arising from a usufructuary mortgage but be- 
cause they are “ agricultural income It is contended that the 
profits accruing to the assessee on this transaction are received 
out of rent or revenue derived from land used for agricultural 
purposes, that the assessee is the landlord for the time being by 
virtue of this instrument and his name is entered in the Collector’s 
register as such and the profits of the transaction are therefore 
agricultural income. The answer to this argument would appear 
to be that 'although the assessee may be shown in the Collector’s 
register, he can be shown only as a mortgagee in possession and 
the fact that his name is entered in the Collector’s register does 
not prove that the profits are agricultural income. 

17. To put the case at its lowest, there is room for consider- 
able doubt whether interest on money-lending which is other- 
wise assessable is exempt from taxation merely because it is 
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realised in the form of rent from the tenants of the debtor and in 
my view the words ‘ rent or revenue derived from land used for 
agricultural purposes ’ in Section 2 (1) (a) of the Act can only 
refer to ‘ rent or revenue derived by the recipient as proprietor 
or landlord ’ and not as mortgagee or a person holding the land as 
security from the landlord. In the latter case the mortgagee 
realises the rent on behalf of the mortgagor who is the landlord. 
It is true that the words “ as proprietor ” or “ as landlord” do 
not occur in the definition but it is respectfully submitted 
that this transaction should be interpreted as I have inter- 
preted it. In other words, the usufructuary mortgagee realises 
from the tenant what is rent to the mortgagor, but interest to 
himself. 

18. I take the analogous case of a landlord who had been 
employing a manager of his estate on a fixed monthly salary, but 
finding himself short of cash and unable to meet the manager’s 
salary authoriTied the manager to collect the rent from a number 
of villages in his estate by way of satisfaction of his salary dues. 
Surely, it could not be said that the sums thus collected by the 
manager by way of salary are exempt from tax because the mana- 
ger has collected them directly and appropriated them himself. 
But the case here, it seems to me, is even stronger if the view 
that in these circumstances the mortgagee is realising rent on 
behalf of the mortgagor and reimbursing himself for the interest 
due from the mortgagor out of the proceeds is correct, for in that 
case the position of the mortgagee would be analogous to the 
position of a manager who realises rent on behalf of the employer 
and pays his salary out of the realisations and in these circum- 
stances it has never been argued that the manager’s salary is not 
taxable as being agricultural income. 

19. My opinion therefore is that the first indenture referr- 
ed is not a pure usufructuary mortgage and that even if it is, the 
profits derived from the transaction are legally taxable. 

20. That your Lordships are prepared to consider the • 
view that the income arising from a pure usufructuary mortgage 
may very well be taxable income is apparent from the observa- 
^ipn of Das, J., in his judgment in the case llajniti Prasad 
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Singh v. Commissioner of Income-tax, Bihar and Orissa, 

4 I.T.C, at p. 276. 

'On the other hand it luay be urged with equal force that a 
mortgage does nob cease to be a mortgage because possession is 
delivered to the mortgagee and that the essence of a mortgage 
simple or usufructuary is that a loan is advanced and a security 
given for the due repayment of that loan and that the income 
derivable by the mortgagee whether in possession or not is inter- 
est on the money advanced and is the return from money not 
rents, issues and profits from the lauds mortgaged and therefore 
not a return from the land. As I have said the question is a 
difficult one upon which much may be saad on either side.” 
Again, the learned Chief Justice observed as follows : “ It is 
contended on the strength of two earlier decisions to be herein- 
after referred to that the income of a usufructuary mortgagee as 
such is agricultural income and exempt from tax. As I shall point 
out, having regard to the facts of the case this broad question 
does not arise and in spite of the weight of opinion in favour of a 
negative answer I would reserve my own view on the subject.” 
And again at page 274 idem “ I would answer the question 
, propounded to a limited extent by stating that in the 
opinion of the court the interest reserved by the documents 
in this case and paid to the assessee during such period as he 
IS in possession of the leased property is assessable to income-tax 
leaving it open for future discussion as to whether the income of 
a usufructuary mortgagee is so assessable and whether if the 
mortgagee lessor enters into possession, the usufruct will be 
assessable.” 

The Advocate-Oeneral and Mr. Manohar Lai, for the Com- 
missioner. 

Sir Sultan Ahmad, Messrs. E.P. Jayaswalf P. B. Das, 8.M. 
Gupta, Murari Prasad, Sudhir E. Basu, B. Misra, B.P. Sinha, 
C. S. Jayaswal and E. P. Upadhaya, for the assessee. 

Courtney-Terbell, 0. J. — The question for decision in this 
case is whether an item in the assessee’ s income for the year 
from October 1, 1928, to September 30, 1929, is properly to be 
considered as ^ rent or revenue derived from land used for agri- 
cultural purposes’ under Section 2, sub-section (1) (a), of the Act' 
and so exempt from taxation. 
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The assessee has a large money-lending business. On March 
3, 1939, he entered into a business transaction with the proprie- 
tors of the Laohinipur estate. The Lachimpur estate comprises 
two properties, one in Bhagalpur and the other in the Santal 
Pargauas. By the law of the Santal Parganas the latter property 
could not be mortgaged. 

The proprietors wished to take a loan of 18?^ lacs from the 
assossee and the bargain is contained in two bonds, the one relat- 
ing to the Bhagalpur property and the other in respect of the 
Santal Pargauas property. The first is a zarposhgi lease with a 
nsutructnary mortgage and the latter is a thica lease. They are 
iut('r(l('pendout and each makes reference to the other. In the 
ca,s(‘ of Ihe Bhagalpur bond the yearly income of the property 
mortgaged w as calculated as Ks. 1,59,813. A sum for expenses 
was set off amounting to Us. 37,530. A further sum of Us. 31,000 
called the “ thica tamt ” was reserved for the lessor mortgagor 
but it was not to be paid direct to her but was to be appropriated 
by the assesseo towards the principal of the loan and in addition 
there was a provision that the principal of the loan might be 
reduced by annual payments not to exceed Es. 1,30,000 in any 
year. The balance of the yearly income from the property was 
called the ‘ thica profits ’ and ainountod to Us. 91,383. If at the 
end of IS years the whole of the principal had been paid off the 
estate was to be handed back to the lessor mortgagor ; otherwise 
it was to continue until the whole loan was satisfied. 

Ill the case of the Santal Parganas property, the lease pro- 
vided for a rent of Bs. 30,000 to be paid by the assessee out of 
which a certain sum was to be paid to the lessor for juainteuanoe 
and certain other sums for subscriptions for schools, pujas and 
the like, and the balance was to go towards the payment of the 
loan provided for in the zarpeshgi bond. The mortgagee lessee 
was to be in possession of both properties, and in his relation to 
the cultivators of the soil he stood in the position of landlord 
dealing directly with them and collecting the rents. He had 
moreover to pay the Government Revenue, cesses and taxes 
and his name was registered in the Land Registration Depart- 
ment. He alone was able to sue for rent whether current or 
arrears, to sue for enhancement or for ejectment and was able 
to settle lands with raiyats and tenants in all the properties ; in 
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fact he was in a position to take all proceedings which tlig/'' 
mortgagor would have been able to take in the ordinary course 
if the lands leased and mortgaged had remained in her Tilias 
possession. 

The question which arises for our decision relates to the 
sum of Rs. 91,283, the balance of the income from the Bhagalpur 
property after paying the tliica. rent and the expenses of working 
the estate. 

The contention on behalf of the Department is that this is 
not agricultural income. It is argued firstly, that the possession 
by the assesses of the estate and the collection of the Revenue 
was merely incidental to his business position as a money- 
lender and that the “ source ” of the income as contemplated by 
Section 4 was in truth the money-lending business. Secondly, 
it IS contended that the assessee’s position in any case was of a 
dual character. In his capacity as a lessee in possession of the 
property he was merely an agent for the purpose of collecting 
such revenue and paying it to himself in his capacity as a 
mortgagee. 

On the part of the assesses it is contended that the source ox 
the income must be considered as the rent and other payments 
derived from the tenants of what is admittedly land used for 
agricultural purposes. In my opinion the latter argument must 
prevail. The source of the income must be considered in its 
proximate rather that in its ultimate significance. The estate 
was in every sense in the possession of a landlord of land used 
for agricultural purposes. We are not concerned with the 
intention of the assesses in making this investment. It is con- 
ceivable that he may have intended ultimately to purchase the 
mortgaged property in order to add it to the rest of his zamindari 
rather than to obtain the repayment of his loan in the ordin- 
ary way. To accede to the suggestion that we should 
look at the ultimate rather than the proximate source of the 
income would involve insuperable difficulties. It is perfectly 
clear that if the mortgage had been a simple mortgage and the 
mortgagor had remained in possession and paid this sum by way 
of interest to the mortgagee, it would then have been 
taxable by way of income arising out of the transaction. The 
assessee would have derived the income not from the land bfit 
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from the mortgagor. Similarly if tlic assessoe under a contract of 
usufructuary mortgage had leased the laud back to the mortgagor 
so that the latter remained in possession and in relation to the 
cultivators of the soil stood in the position of a landlord, the rent 
payable by the mortgagor would merely have been by way of in- 
terest payable to the assesses and would have been taxable. We 
are dealing with a fiscal statute and accordingly are not con- 
cerned either with the intention of the legislature or with the 
spirit of the legislation. In such cases the Court has merely to 
regard the letter of the law unless such considerations are clearly 
specified in the onactuionb for the guidance of tribunals. In this 
case there are no such guiding principles stated and we have to 
follow the enactment strictly. 

A great part of the Commissioner’s statement of the case is 
taken up with a discussion on the question of whether or not the 
transaction in question is or is not a usufructuary mortgage and 
we have been invited to express an opinion on this question 
apparently with a view to the possible consequences wdiich might 
be argued from the conclusion. But the real question for decision 
is whether the profit of Es. 91,283 ig or is not assessable to in- 
come-tax and I would answer this question in the negative. 

The assessee is successful and is entitled to costs w'hich we 
fix at Es. 200 in addition to the amount deposited by him which 
must be returned. 

Kdlwant Sahay, J. — I entirely agree. 

Two questions have been referred to us under Section 66 (2) 
of the Indian Income Tax Act. The first question is whether 
the assessee’s profit arising from the transaction of the usufruc- 
tuary mortgage and Zarpeshgi lease evidenced by the deed relat- 
ing to the Bhagalpur property amounting to Es. 91,283 is 
assessable to income-tax ; and the second question propounded is 
whether the indenture relating to the Bhagalpur property is or 
is not a pure usufructuary mortgage. As regards the second 
question, it appears that no answer is necessary. The Depart- 
ment seems to be under the impression that the income derived 
from usufructuary mortgage is not taxable but if the transaction 
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be treated as being other than usufructuary mortgage the income 
derived would be taxable. In my opinion the question whether 
the income is or is not taxable does not depend upon the trans- 
action being a usufructuary mortgage or otherwise. The question 
for consideration is whether the income derived by the assessee 
from the transaction in question is or is not an agricultural in- 
come under Section 2, sub-section (1) (a), of the Indian Income 
Tax Act. If it is such agricultural income there can be no doubt 
that it is not taxable. The principal question, therefore, is the 
first question which depends on a finding whether the income is 
or is not agricultural income. 

It has been contended on behalf of the Department that the 
source of the income is the transaction of the loan of Rs. 18^ lacs 
and it does not matter whether the income is derived from lands 
used for agricultural purposes or otherwise. In my opinion this 
contention is not sound. If the income is derived from land used 
for agricultural purposes as rent or revenue, then such income is 
exempt from assessment. The income cannot be made taxable 
unless and until it can be brought strictly within the letter of the 
law and a fiscal statute must be construed strictly in favour of 
the subject. After consideration of the document in question and 
the circumstances of the case I am clearly of opinion that the 
income in question is exempt from taxation as being rent or re- 
venue derived from land used for agricultural purposes. The 
assessee is in the position of landlord with respect to the actual 
cultivating tenants within the meaning of the term under the 
Bengal Tenancy Act and the income derived from the lands must 
be agricultural income within the meaning of the Act and is, 
therefore, exempt from taxation. 

James, J. — I agree. 


Order accordingly. 
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[In the Rangoon High Court.] 

COMMISSIONER OF INCOME TAX, BURMA 

V. 

BENGALEE URBAN CO-OPERATIVE CREDIT 
SOCIETY LTD. 

Page, C. J., Das and Mya Bu, JJ. 

July 13, 1933. 

Income Tax — Co-operatiye Society — Interest from 
Securities and Income from Property — Whether Exempt 
FROM Income Tax — Notification Dated August 25, 1925 — 
' Profits ’ Meaning of — Burden of Proof of Exemption. 

‘ Income ’ as contrasted with ‘ profits ’ or ‘ gains ’ in the In- 
come Tax Act means a periodical monetary return ‘ coming in ’ 
and accruing to the assessee independently and not as the net 
proceeds of a business carried on by the assessee. ‘ Profits^^ on the 
other hand^ are the surplus hy which the' receipts from the trade or 
business exceed the expenditure necessary for the purpose of 
earning those profits. 

The term ^ profits ’ in the notification of the Government of 
India of August 25 j 1925 {which exempts the profits of co-oper- 
ative societies from income-tax)^ is used in the latter sense and 
prima facie, therefore^ neither interest from securities nor • income 
derived from property are profits within the meaning of that term 
as used in the notification. 

Investment of capital in securities or property may, however, 
be part of the business of the society and . the question whether 
income from such investments is profits of a business carried on 
by the society is a question that depends on the circumstances of 
each case ; and in considering that question the fact that such 
income appears as part of the profits in the profit and loss account 
of the society is not conclusive. 

The burden is upon the assessee to prove that the income for 
which the society claims exemption is ‘ profits ' within the mean- 
ing of the notification. 

Gases referred to : 

Alianza Go., Ltd. v. Bell [1904] (2 K.B. 666). 

X— 16 
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Boaed of Eevende V. Mylapoee Hindu Peemanent Fund 
[1923] (47 Mad. 1 ; A.I.R. 1923 Mad. 684 ; 76 I.C. 833 (S.B.) ). 

Caelisle and Silloth G-olf Club v. Smith [1913] (3 
K.B. 76). 

Commissionee of Income Tax v. National Mutual Life 
Association of Austealasia [1931] (55 Bom. 637 ; A.I.R. 1931 
Bom. 448 ; 134 I.C. 655). 

Commissionee of Income Tax, Bengal v. Shaw Wallace 
& Co. [1932] (69 Cal. 1343 ; A.I.R. 1932 P.C. 138 ; 69 I.A. 206 ; 
136 I.C. 742). 

ColtnessIeon Co. v. Black [1880] (6 A.C. 315). 

Geesham Life Assueanoe Society v. Styles [1892] (A.C. 
309; 62 L.J.Q.B. 41 ; 67 L.T. 479; 41 W.R. 270; 56 J.P. 709). 

Income Tax Commissionees v. Pemsel [1891] A.C. 531 ; 
61 L.J.Q.B. 265 ; 65 L.T. 621 ; 65 J.P. 805). 

Livbepool and London and Globe Insueance Co. v. Ben- 
nett [1911] (2 K.B. 577). 

Madeas Centeal Ueban Bank, Ltd. v. Commissioned of 
Income Tax [1929] (52 Mad. 640 ; A.I.R. 1929 Mad. 387 ; 118 
I.C. 107). 

Madeas Peovincial Co-opeeative Bank, Ltd. v. Commis- 
sionee OF Income Tax, Madeas [1933] (56 Mad. 837 ; 144 I.C. 
422 ; 64 M.L.J. 640 ; 1933 I.T.R. 168). 

New Yoek Life Assueanoe Co. v. Styles [1889] (14 
A.C. 381). 

Naval Collieey Co. Ltd. v. Commissionees of Income Tax 
[1928] (12 Tax Cas. 1017). 

Noewich Union Fieb Insueance v. Magee [1896] (73 L.T. 
733: 44 W.R..384). 

Russell v. Town and County Bank [1883] (2 Tax Cas. 321). 

United Seevioe Club v. Empeeoe [1921] (A.I.R. 1921 Lah. 
208 ; 61 I.C. 886 ; 2 Lah. 109). 

A.Eggar, for the Crown. 

Fouear, for the Assesses. 
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Page, C. J. — The question propounded is : 

“ What portion of the income of the society showir in its 
assessment order for 1932-33 is exempt from income-tax by 
virtue of the notification of the Government of India, dated 25th 
August, 1926.” 

Under the notification the Governor-General in Council 
directed that the following class of income shall be exempt from 
the tax payable under the said Act, namely — 
the profits of any co-operative society other than the Sanikatta 
Salt Owners’ Society in the Bombay Presidency for the time 
being registered under the Co-operative Societies Act, 1912 
(II of 1912), the Bombay Co-operative Societies Act, 1926 
(Bombay Act VII of 1925), or the Burma Co-operative Societies 
Act, 1927 (Burma Act VI of 1927), qj: the dividends or other 
payments received by the members of any such society on account 
of profits.” 

The Income Tax Officer determined the assessee’s total in- 
come for the year of assessment 1932-33 to be as follows : 

I. Income from Securities — 

Rs. A. P. Rs. A. P. Rs. A. P. 

Tax Free .... 135 0 0 

Taxed (gross) .... 278 0 0 

413 0 0 


II. Income from Property — 

Total Rents .... 6,876 0 0 

Service taxes .... 851 0 0 


Annual value .... 6,024 0 0 


Less l/6th of Annual 
value .... 1,006 

Insurance .... 134 

Ground rents.... 336 

Collection charges 

6 per cent 360 

Vacancies .... 440 


0 0 
0 0 
0 0 

0 0 
0 0 


2,276 0 0 


3,748 0 0 
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Rs. A. P. Rs. A. P. Rs. A. P. 

III. Profits of Co-opera- 
tive Credit Society — 

Net profits as per 

accounts .... 13,162 10 2 

Deduct — Previous year’s 

Profit .... 48 6 10 

Interest on securities 337 14 0 

Interest in Post Oflice 
Savings Bank 

Account .... 12 13 5 

Interest on Bank 

deposits .... 834 12 9 

Net receipts of house 

rents .... 4,364 0 0 

House-rents accrued.... 436 0 0 


6,023 14 0 

7,138 12 2 

Add — Depreciation on 

safe .... 36 0 0 

Depreciation reserve 
for houses .... 700 0 0 

Expenses for collect- 
ing rents .... 726 0 0 

1462 0 0 

8,600 12 2 

Deduct — Honoraria to 

Secretary, etc 1,960 0 0 

6,640 0 0 
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BiS. A. P. Rs. A. P. Rs. A. P, 

Profits of Go-operative 
Credit Society, in 

whole rupees ... .... .... 6,641 0 0 

. 10,802 0 0 


IV. Income from other sources: 

Bank interest .... .... 835 0 0 

Total income .... 11,637 0 0 


Income-tax was assessed upon heads 1, II and IV, of the as- 
sessee’s income upon the ground that such income was not part 
of the “ profits ” of the assessee exempted from income-tax 
under the notification of 26 th August, 1925. Nowit appears to 
me that the intention of the Governor-G-eneral in Council was to 
exempt from income-tax under the notification the profits accru- 
ing to co-operative societies from carrying on the business of a 
mutual co-operative society, upon the ground that “a man cannot 
make a loss or profit out of himself,” per Buckley, L.J., in Carlisle 
and, Silloth Golf Club v. Smith : see also Gresham Life Assurance 
Society v. Styles, New Yorh Life Assurance Company v. Styles, 
United Service Club, Simla v. Emperor and Board of Revenue y. 
Mylapore Hindu Permanent Fund, and in this way to encourage 
and foster co-operative societies which were brought into being as 
the result of a movement to improve the conditions under which 
cultivators of the land in India and Burma lived and 
worked. Mutual co-operative undertakings have always been 
held liable to pay income-tax upon income derived from 
investments and house property : see New York TAfe Assurance 
Co. V. Styles, United Service Club, Simla v. Emperor and 
Commissioner of Income-tax v. National Mutual Life Asso- 
ciation of Australasia. Moreover, the Governor-General 
in Council while the notification of 1925 was under con- 
sideration must have been aware that before the year 1926 it 
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had been the practice of the income-tax authorities to assess and 
levy income-tax upon the income of co-operative societies derived 
from interest on securities (see Income Tax Manual, 1923, 
p. 77, and Income Tax Manual, 1932, p. 146) and as Lord 
Macnaghten observed in connexion with the Income Tax Act in 
England : 

“ I cannot help reminding your Lordships, in conclusion, 
that the Income Tax Act is not a statute, which was passed once 
for all. It has expired, and been revived, and re-enacted over and 
over again ; every revival and re-enactment is a new Act. It is 
impossible to suppose that on every occasion the legislature can 
have been ignorant of the manner in which the tax was being 
administered by a department of the State under the guidance of 
their legal advisers, especially when the practice was fully laid 
before Parliament in the correspondence to which I have referred. 
It seems to me that an argument in favour of the respondent 
might have been founded on this view of the case. The point, 
of course, is not that a continuous practice following legislation 
interprets the mind of the legislature, but that when you find 
legislation following a continuous practice and repeating the very 
words on which that practice was founded, it may perhaps fairly 
be inferred that the legislature in re-enacting the statute intended 
those words to be understood in their received meaning. And 
perhaps it might be argued that the inference grows stronger with 
each successive re-enactment” ; Income Tax Commissioners v. 
Pemsel and Madras Provincial Co-operative BanJc, Ltd. v. Com- 
missioner of Income Tax, Madras. 

It is urged that the assesses society has not previously been 
assessed upon the income it has received from investments or 
house property, but in considering what was the intention of the 
legislature when it issued the notification in question that fact 
does not appear to me to be of importance. The main conten- 
tion on behalf of the assesses is that what matters is not what the 
Q-overnor-Greneral in Council intended but what he did ; that 
“ income,” “ profits ” and “ gains ” as used in the Income Tax 
Act are synonymous terms, and that the whole of the society’s 
income is exempt from income-tax under the notification. In 
support of his argument the learned advocate for the assesses 
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cited the following passage from the judgment of the Judicial 
Committee of the Privy Council in Coimnissioner of Income Tax, 
Bengal v. Shaw Wallace d- Co. at p. 1350 (of 69 Cal.) : 

“ The object of the Indian Act is to tax “ income,” a term 
which it does not define. It is expanded, no doubt, into “ income, 
profits and gains,” but the expansion is more a matter of words 
than of substance. Income, their Lordships think, in this Act, 
connotes a periodical monetary return “ coming in ” with some 
sort of regularity or expected regularity from definite sources. 
The source is not necessarily oue which is expected to be con- 
tinuously productive, but it must be oue whose object is the pro- 
duction of a definite return, excluding anything in the nature of 
a mere windfall. Thus income has been likened pictorially to 
the fruit of a tree, or the crop of a field.” 

Now, in that case the Judicial Committee were considering 
the meaning of “ income ” as contrasted with “ capital,” and no 
doubt as income-tax is a tax upon income, in the wide sense of 
the term, “ income ” when contrasted with “ capital ” means and 
includes not only income in its strict meaning, but also profits 
and gains. But, in my opinion, it is not true to say that in the 
strict meaning of those terms as appears from an examination of 
the various sections of the Income Tax Act “ income” is used in 
the same sense as “ profits ” or “ gains.” In Section 6 six heads 
of income, profits and gains are luade chargeable to income-tax as 
therein provided, head (ii) being interest on securities,” (iii) 
“ property,” (iv) “ business,” and under Section 10 income-tax is 
“ payable by an assessee under the head “ business ” in respect 
of the profits and gains of any business carried on by him,” 
whereas the tax upon “ interest on securities” is payable under 
Section 8 and upon “ property ” under Section 9. In my opinion, 
“ income” as contrasted, not with capital, but' with “profits ” or 
“ gains ” in the Income Tax Act means “ a periodical monetary 
return ‘ corning in ’ ” and accruing to the assessee independently, 
and not as the net proceeds of a business carried on by the asses- 
see as defined in Section 2 (4) of the Act. “ Income ” in this 
sense connotes incomings without regard to outgoings. On the 
other hand “ profits ” in this connexion are : 
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“ the surplus by which the receipts from the trade or business 
exceed the expenditure necessary for the purpose of earning 
those receipts : per Lord Herschell in Bussell v. Town and County 
Banh, Alianza Co., Ltd. v. Bell and Naval Colliery Co., Ltd. v. 
Commissioners of Income Tax.” 

In my opinion, the term “ profits ” in the notification of 25th 
August, 1925, is used in this latter sense, and prima facie there- 
fore neither interest from securities nor income derived from 
property are “ profits ” within the meaning of that term as used 
in the notification. The learned Government Advocate on be- 
half of the Commissioner of Income-tax contended that as the 
income derived from investments and from property is classed 
and chargeable under separate heads of income in S. 6 of the Act, 
it is nihil ad rem that such income may also in the circumstances 
of any particular case fall within the head “ business,” for such 
income, being chargeable as “ interest on securities ” or as “ pro- 
perty,” is not to be regarded or treated as “ profits,” but as “ in- 
come ” in the strict meaning of those terms, and therefore is out- 
side the ambit of the notification. I am not able to accept this 
contention. It may be that the investment of capital in property 
or securities is part of the business of an assesses, and in such a 
case, in my opinion, the net income accruing from such invest- 
ments would be, and be chargeable as profits of the business. 
Whether such investments are profits of a business carried on by 
an assessee, in my opinion, is a question that depends upon the 
circumstances of each case, and in -considering that question the 
fact that such income appears as part, of the profits in the profit 
and loss account of the assessee is not conclusive : Coltness Iron 
Co. V. BlacTi and Naval Colliery Co. m. Commissioners of Income 
Tax. 

In the present case where the assessee is claiming an exemp- 
tion from income-tax in respect of income that prima facie is 
chargeable to income-tax, the onus, of course, lies upon the 
assessee to prove that the income for which the society claims 
exemption is “ profits ” within the notification : Madras 
Central Urban Banh, Ltd. v. Commissioner of Income Tax, 
Madras Provincial Co-operative Banh, Ltd. v. Commissioner 
of Income Tax, Norwich Union Fire Insurance v. Magee and 
Liverpool and London and Globe Insurance Co. v, Bennett, 
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Neither the income-tax authorities nor the assessee appear to us 
to have approached the consideration of the case from the right 
point of view, the Gommissioner of Income-tax relying upon the 
classification of heads of income under Section 6, the assessee 
upon the contention that the words “ income, ” “ profits ” and 
“ gains ” in the Income-tax Act bear the same meaning. The 
income-tax authorities, upon such material as is or may he placed 
before them, must now determine whether or not the income 
accruing to the society under items I, II and or IV forms part 
of the profits of the business carried on by the society. That 
question, in our opinion, has not yet been fully ventilated, and 
after determining it the assessment will be made in accordance 
with the construction that the Court has put upon the term 
“ profits ” as used in the notification. I would answer the ques- 
tion propounded in this sense. 

Das, J. — I agree. • 

Mya Bu, J. — I agree. lieference ansioered. 


[In the Allahabad High Ooubt.] 

JOT RAM SHER SINGH 

V. 

COMMISSIONER OF INCOME-TAX, UNITED 
PROVINCES. 

Niamatullah and Bennet, JJ. 

January 11, 1934. 

Income-tax — Best Jodgment Assessment — Poweb of High 
C ouET TO Require Commissioner to State Case — Income Tax 
Act (XI OF 1922), Sections 23 (4), 30 (1), 31, 66 (3). 

An order passed iy the Aesistant Commissioner rejecting an 
appeal from an order binder Section 23 (4) maJeing a best judgment 
assessment, on the ground that no appeal lay to him in view of 
the proviso to Section SO, Clause (2), of the Income Tax Act, is 
an order under Section 30 (2) and not an order under Section 31 
of the Act and the High Court has consequently no power to re- 
quire the Commissioner under Section 66 (3) of the Act to state 
1—17 
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a case on questions of law arising out of an assessment under 
Section 23 (4). Dicta : As the law stands the assessee has to he 
content in such cases with such relief as the Commissioner may 
give him in exercise of his revisional powers under Section 33. 
It is also open to the Commissioner himself to maJce a reference 
under Section 66 il) of the Act. 

Niamatdllah, J. — It must he home in mind that an assess- 
ment under Section 23 (4) should not he influenced hy a desire to 
punish the assessee for a non-compliance with a notice under 
Section 22 or Section 23, however cidpahle such non-compliance 
might he. 

Abdul Bari Ghowdhury v. Commissioner of Income Tax 
[1931] (I.L.E. 9 Eang. 281 ; A.I.E. [1931] Eang. 194; 133 I.O. 
81), followed. 

Ananda V. Commissioner op Income Tax [1931] (I.L.E. 11 
Pat. 181 ; A.I.E. [1931] Pat. 306; 12 P.L.T. 915 ; 133 I.C. 753), 
dissented from. 

Cases referred to : 

Duni Chand V. Commissioner op Income Tax [1929] 
(I.L.E. 10 Lah. 596 ; 117 I.C. 69). 

Maharajadhiraja op Darbhanga V. Commissioner op In- 
come Tax [1929] (I.L.E. 9 Pat. 240). 

Muhammad Hayat v. Commissioner op Income Tax [1931] 
<I.L.E. 12 Lah. 129 ; A.I.E. 1931 Lah. 87 ; 131 I.C. 81). 

Application under Section 66 (3), Income-tax Act, for an 
order requiring the Commissioner of Income-tax, United Pro- 
• yinces, to state a case and to refer certain questions of law for 
the decision of the High Court. 

K. N. Katju and M. N. Kaul, for the assessee. 

K. Yerma, for the Income-tax Commissioner. 

The following Judgments were delivered : — 

Niamatullah, J. — This is an application by a firm styled Jot 
Earn Sher Singh of Muzaffarnagar, under Section 66 (3) of the 
Income Tax Act, for an order requiring the Commissioner of 
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Income Tax to state a ease and to refer certain questions for deci- 
sion by this Court, 


The case relates to the assessment of income-tax on the 
applicants for the year 1930-31. The assessecs made a return, in 
which they showed a loss of Rs. 2,845-5-0 in 1929-30. They had to 
be assessed on the income of the preceding year, i.e., 1929-30, cor- 
responding to the Sa7fibat year 1986. A notice was issued under 
Section 23 (2) requiring them bo prove the correctness of bbeir re- 
turn. They produced certain accounts, and were assessed, on 
May 13, 1930, on an income of Es. 5,113. The order of assessment, 
recorded by the Income Tax Officer, shows, that the account books 
for 1986 Sa^abat were before him. Whether complete accounts 
had been produced or those for a particular branch of the assessees’ 
business wore the only accounts then produced is not clear. It is, 
however, clear tlnit the Income Tax Officer did not then raise any 
question concerning the accounts. The proceedings took place be- 
fore the Income Tax Officer, Mu^affaraagar, who made certain en- 
quiries from the Income Tax Officer, Eohbak, where the assessees 
had some business connections. The latter informed tlic Income 
Tax Officer, Mui^aiiarnagar, that the assessees had considerable 
business in that district in the names of their sous and grandsons, 
and suggested that the personal accounts of their sons and grand- 
sons should be carefully examined. In the meantime the Income 
Tax Officer, Muzafiarnagar, who had first made the assessment, 
was succeeded by another officer, who took proceedings under Sec- 
tion 34, which provides for assessment on income which had es- 
caped notice and for cases in which too low an assessment was 
made. The assessees were called upon by a notice to produce their 
accounts for Sambat 1986. They did not produce such accounts 
and alleged that the same had been lost. They relied upon evidence 
consisting of a police report and a telegram and other evidence. 
The Income Tax Officer however did not accept the story of the loss 
of the accounts and proceeded to make a fresh assessment under 
Section 34. It cannot be disputed that all the provisions contained 
in Sections 22 and 23 are applicable to proceedings under Section 
34. The Income Tax Officer made an assessment to the best of his 
judgment under Section 23 (4), as the Besult of the failure of the 
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assessees to produce their account books for Sambat 1986. There 
is no doubt that if the finding of the Income Tax Officer, namely, 
that the account books had been deliberately withheld, were cor- 
rect, assessment under Section 23 (4), i.e., assessment to the best 
of his judgment, was justified. The significance of such an assess- 
ment is that no appeal lies therefrom {see Proviso to Section 30). 

In making a fresh assessment the Income Tax Officer esti- 
mated the assessees’ income to be Es. 75,000. They were accord- 
ingly called upon to pay income-tax on that amount. The asses- 
sees made an application under Section 27 which empowers the 
Income Tax Officer to cancel the assessment and to make a fresh 
assessment if he is satisfied that the assessee was prevented by 
sufficient cause from complying with the notice under Section 23 
(2). The Income Tax Officer dismissed the assessees’ application 
under Section 27 holding that no sufficient cause had been esta- 
blished. The cause which the assessees had attempted to show 
was the loss of their accounts for Sambat 1986 — a fact which had 
already been investigated and found not proved. An appeal to 
the Assistant Commissioner from the order of the Income Tax 
Officer under Section 27 was unsuccessful. The assessees applied 
to the Commissioner under Section 33 for revision of the orders 
passed by the Income Tax Officer. The Commissioner set aside 
the assessment and directed further enquiry and a fresh assess- 
ment. The Income Tax Officer again assessed the tax on an in- 
come of Es. 75,000. The assessees again applied under Section 
27 and finally moved the Commissioner in revision. The pre- 
vious revision had been disposed of by Mr. Muir, who was subse- 
quently succeeded by Mr. Wali Muhammad, who dealt with the 
second revision. The revision was dismissed and an application 
by the assessees for a reference to the High Court was also dis- 
missed. The principal question which the assessees desired to 
raise and which, they submitted, is one of law, was whether an 
Income Tax Officer can arbitrarily assess on an assumed income 
in making a best judgment assessment under Section 23 
(4). The Commissioner held that in the first place the assess- 
ment was not arbitrary, and in the second place, even if it was 
arbitrary, there could be no appeal or reference against it. There 
were other subsidiary questions which it is not necessary to 
mention. 
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A preliminary question which calls for decision in this case 
is whether the High Court can require the Commissioner to state 
a case for decision by the High Court of questions of laW arising 
from an assessment under Section 23 (4), Income Tax Act. Hav- 
ing carefully examined the scheme of the Act, I am constrained to 
hold that the High Court has no such power. 

Section 66 (1) empowers the Commissioner to make a refer- 
ence to the High Court whenever in the course of any assess- 
ment a question of law arises before him. But the right of the 
assesses to insist on the Commissioner making a reference to the 
High Court and his right to move the High Court for an order 
requiring the Commissioner to state a case and make a reference 
are limited. Under Section 66 (2) the assessec can apply to the 
Commissioner requiring him to refer to the High Court any ques- 
tion of law arising out of orders under Section 31 or Section 32, 
or of a decision by a Board of Referees under Section 33A. No 
order under Section 32 was passed against the assessecs, nor are 
we concerned with any decision by a Board of Referees under 
Section 33A. 

The only question is whether there was an order under Sec- 
tion 31. That section deals with the exercise by the Assistant 
Commissioner of his appellate power. Section 30 proscribes the 
limits of the appellate powers of the Assistant Commissioner. An 
appeal lies to the Assistant Commissioner from an assessment 
under Section 23 or Section 27, but no appeal lies from an assess- 
ment under Section 23 (4). Appeals also lie from an order of the 
Income Tax Officer refusing to make a fresh assessment under 
Section 27, an order under Section 25 (2), Section 26A or Sec- 
tion 28. It is thus clear that the Assistant Commissioner can 
pass an order under Section 31 (in appeal) in certain cases which 
do not include one in which an assessment under Section 23 (4) 
has been made. 

Section 30, Proviso, expressly declares that there shall be 
no appeal from an assessment to the best of the Income Tax- 
Officer’s judgment under Section 23 (4) or under that sub-sec- 
tion read with Section 27. Accordingly no question of law or 
fact arising from such assessment can be the subject of con- 
sideration by the Assistant Commissioner for the simple reason 
that no appeal lies to him, with the result that the Assistant 
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Commissioner can never have an occasion to pass in appeal an 
order under Section 31 in relation to a best judgment assessment. 
As already shown, the High Court can require the Commissioner 
to make a reference for decision by the High Court of a question 
of law, only if it arises from an order under Section 31. It is 
argued, on the authority of Ananda v. Income Tax Commissioner, 
that the order of the Assistant Commissioner, rejecting an appeal 
on the ground that it did not lie, is an order under Section 31 
“ disposing of an appeal.” This is the view taken by the majority 
of the judges composing the Pull Bench. It is said that there is 
no other section under which such an order in limine can be 
passed. With great respect I would point out that a tribunal 
cannot “ dispose of an appeal ” if what purports to be an appeal 
is no appeal and is held by the tribunal to be incompetent. Where 
the Assistant Commissioner rejects what purports to be an appeal 
on the ground that none lies, he gives effect to the Proviso bo Sec- 
tion 30, and his order should be deemed to be one under it and 
not under Section 31. In passing such an order, the Assistant 
Commissioner refuses to entertain the appeal, and cannot be con- 
sidered to be “ disposing of an appeal,” which implies the assump- 
tion that the appeal lay, was entertained and disposed of, after dis- 
cussion of some question falling within the purview of the appeal. 

In my opinion it is nob open to the Assistant Commissioner 
to express the opinion that the Income Tax OflSoer should not have 
assessed to the best of his judgment under Section 23 (4) if the 
latter stated in his order that a case existed for assessment to 
the best of his judgment. Any abuse of power by the Income 
Tax Ofidcer or perversity of judgment is to be corrected by the 
Commissioner in revision, but the Assistant Commissioner has no 
jurisdiction, where he has before him what purports to be an ap- 
peal from an assessment under Section 23 (4). It is only if he 
has jurisdiction to entertain the appeal that he can say 
whether the assessment was perverse or arbitrary. That stage 
cannot be reached if he is not allowed by law to entertain an 
appeal from it. 

A refusal to make a fresh assessment under Section 27 can 
proceed only on the ground that the assessee was not prevented 
by any sufficient cause from complying with the notice under 



1934] JOT BAM SHER SINGH r. OOMMSB. OF INCOME TAX 


135 


Section 22 or Section 23. If any question of law arises from such 
refusal, it can certainly be the subject of reference under the 
orders of the High Court. But any question of law which arises 
from the best judgment assessment, sought to be set aside by an 
application under Section 27, cannot fall within the purview of 
Section 27. This being so, the question whether a wholly arbitrary 
assessment under Section 23 (4) on assumed income or on con- 
jectural estimate thereof involves an error of law cannot be the 
subject of reference under the orders of the High Court. All other 
similar questions arising in connection with such assessment can- 
not be brought before the High Court at the instance of assessees, 
unless the Income Tax Commissioner chooses to act under 
Section 66 (1). 

Whether this is a lacuna in the Act or the power of the High 
Court was deliberately excluded by the legislature in respect of 
assessment made under Section 23 (4) it is difficult to say. As the 
law stands, the assesses has to be content with such relief as the 
Commissioner may give him in the exercise of his revisional 
powers under Section 33, which undoubtedly confers upon him a 
wide discretion in dealing with questions arising in the course of 
assessment by officers subordinate to him. He can, in the exercise 
of those powers, interfere with an assessment made by the Income- 
Tax Officer to the best of his judgment under Section 23 (4). He 
may also decide the question whether such assessment was arbi- 
trary and unreasonable. As a matter of fact, Mr. Muir did inter- 
fere with the first assessment. The Commissioner may also make 
a reference to the High Court for decision of any question of law 
that may arise in revision ; but he cannot be ordered by the 
High Court to do so, nor can the assesses claim as of right that 
any question of. law be referred to the High Court. 

It is difficult to find any reason for distinction between 
questions of law arising from orders under Section 31 and those 
under Section 33. Prima 'facie there is as much reason for 
power being given to the High Court to require a reference to 
be made in respect of questions of law arising from orders under 
Section 33 as in case of orders under Section 31. The present 
case itself affords a striking instance of the desirability of such 
power being given. The Income Tax Officer who made .an 
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assessment in the first instance, found the income to be Rs. 5,113. 
In making a fresh assessment to the best of his judgment his suc- 
cessor estimated the income to be Rs. 75,000. The ‘ estimate ’ 
rests on nothing but what the Income Tax Officer chose to assume 
as the income in Samhai 1986. The so-called reasons, on which 
the estimate is based, if justifiable, can as well warrant the 
assumption that the income was much more-or much less. Where 
the Income Tax Officer is to make an assessment to the best of 
his judgment it should not be an assessment by way of penalty; 
his judgment ought to proceed on some data, including legitimate 
presumptions arising from noffi-production of the account books. 
The assessees’ books for the preceding years and those for subse- 
quent years were available, and in making an assessment to the 
best of his judgment the Income Tax Officer might well have 
drawn inferences from receipts in those years. Such inferences 
together with other facts which a careful enquiry might disclose 
could have formed a satisfactory basis for an assessment. It should 
be borne in mind that an assessment under Section 23 (4) should 
not be influenced by a desire to punish the assesses for non- 
compliance with a notice under Section 22 or Section 23, however 
culpable such non-compliance may be. Any deliberate conceal- 
ment or mis-statement of the particulars of his income by the 
assesses is made punishable by Section 28 ; and if his act amounts 
to an offence under that section he should be t'ried and convicted if 
the offence is proved, in which case the law gives him a right to 
appeal, but to punish him indirectly by making a so-called best 
judgment assessment is wholly unwarranted. The question of 
law, which arises in such cases, has reference to the meaning of 
the expression “ assessment to the best of his judgment,” and its 
application to the facts of a particular case. 

My examination of the relevant sections of the Income Tax 
Act has led me to the oonclusioii that the High Court cannot in 
this case direct the Income Tax Comfnissioner to make a refer- 
ence to this Court for decision of the question which the 
assessees desire to raise. The view that I have taken is in accord 
with Ahdual Bari Chowdhury v. Income Tax Commissioner, 
Burma- We have been referred to Muhammad Eayai Eaji 
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Muhammad Sardar v. Commissioner of Income Tax, in which 
the High Court passed an order requiring the Income Tax Com- 
missioner to make a reference for decision of questions of law 
arising from assessments under Section 23 (4). No question was, 
however, raised in this case as regards the power of the High 
Court to require the Commissioner to make a reference. It was 
merely assumed that the High Court had sach power. 

The result is that I dismiss the application with costs. 

Bennet, J. — This is an application by an assesses asking 
for this Court to call on the Commissioner of Income Tax to 
state a case under Section 66 (3) of the Income Tax Act. The 
questions on which Iparned counsel presses that a case should be 
stated are those numbered (1), (3), (4) and (5) in the application 
and are as follows : — 

(1) Whether in the absence of any evidence whatever 
to prove the possession of the 4 account books for the Sam- 
bai year 1986 by the petitioner, the Income Tax Oftioer 
was justified in law in holding that the petitioners 
had been guilty of non-produotion of tho said books ? 

(3) Whether the Income Tax Oflicer, being fully aware 
by January 15, 1931, that the petitioners were not in 
possession of the aforesaid 4 account books for the Sambai 
year 1986 was justified in commencing proceedings under 
Section 34 of the Act and whether his action in demand- 
ing production of the said books and then proceeding 
under Section 23 (4) of the Act was legal and regular ? 

(4) Whether under the circumstances of the case the 
assessment was really made under Section 23 (3) of the 
Act and the appeal to the Assistant Commissioner of 
Income Tax should have been entertained and heard on 
the merits ? 

(6) Whether the assessment being purely arbitrary and 
based on no materials whatever was justified in point of 
law ? 

The facts of the case have been set out in the order of the 
Income Tax OAheer making the assessment dated June 29, 1932, 
These facts are that for the year in question 1930-31 there was 
first of all an assessment made and in that assessment, dated 
1-18 
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May 20, 1930, a tabular statement was quoted showing totals 
which were derived from the account books for the Sambai year 
1986 w'^hich were produced. The Income Tax Officer does not 
appear to have done more than to object to seven items which 
the assessee desired to deduct and the Income Tax Officer refused 
to allow this deduction and made an assessment on the tabular 
statement of an income of Bs. 6,113. Subsequently a notice 
was issued under Section 34 on the ground that income had 
escaped assessment, and the Income Tax Officer required that 
the books should be produced again. By this time the books had 
been lost according to the assessee and they were not produced. 
The Income Tax Officer therefore claimed that he had a right to 
make a best judgment assessment under Section 23 (4) and pro- 
ceeded to do so. A revision was filed to the Commissioner 
against that best judgment assessment, and the Commissioner 
set it aside by an order dated November 28, 1931, and required 
the Income Tax Officer to weigh the evidence more carefully. 
An assessment was made again by the Income Tax Officer on 
June 29, 1932, and he again assessed the income at Bs. 76,000. 
It is this assessment order which is now called in question. The 
actual assessment portion of the order occupies two typed pages, 
and the Income Tax Officer has given certain reasons for coming 
to the conclusion that the income was Bs. 76,000. The assessee 
claims that those reasons are arbitrary and that the assessment 
is based on no materials, and therefore is not a valid assessment 
in law. The assessee made an application under Section 27 for 
cancellation of the best judgment assessment on the ground that 
he was prevented by sufficient cause from producing the books, 
and that application was rejected. The assessee then filed an 
appeal before the Assistant Commissioner of Income Tax both 
against the order rejecting the application under Section 27 of 
the Income Tax Act and against the best judgment assessment 
under Section 23 (4), and he claimed that it should be treated 
as an assessment under Section 23 (3). On September 1, 1932, the 
Assistant Commissioner held that there was no sufficient reason 
to interfere with the order under Section 27 and he dismissed 
the appeal under that head. In regard to the appeal against the 
assessment under Section 23 (4) he held that no appeal lay and 
that he was unable to entertain such an appeal. An application 
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was then made to the Commissioner to state a case which he 
refused to do. In this connection the Commissioner referred to 
the ruling reported in Ahdul Bari CliowdhiLry v. Commissioner 
of Income Tax, Burma, that the asscssee had no right of applica- 
tion for reference to the High Court in the case of a best judg- 
ment assessment under Section 23 (4). 

The first question which has arisen for decision in this ap- 
peal is whether the order which the assesses desires can be made 
by this Court. The powers of this Court to require the Commis- 
sioner to state a case are given in Section 66 (3) which begins ; 

“ If on any application being made under sub-section (2) the 
Commissioner refuses to state a ease ” etc. 

This shows that the power of requisition of this Court is 
limited in the same manner that an application under sub-sec- 
tion (2) is limited. Sub-section (2) states : 

“Within one month of the passing of an order under Sec- 
tion 31 or Section 32 the assessee in respect of whom the 

order was passed may require the Commissioner to 

refer to the High Court any question of law arising out of 
such order ” 

A question therefore must be in regard to any question of 
law arising out of an order under Section 31 or Section 32. Sec- 
tion 31 deals with the hearing of an appeal by an Assistant Com- 
missioner, and Section 32 deals with the hearing of an appeal by 
the Commissioner against an order passed by an Assistant Com- 
missioner under Section 28, or an order enhancing an assessment 
under Section 31 (3). Section 28 deals with an order directing 
a penalty for concealment of income. W e are not concerned here 
with any order under Section 32. Learned counsel for the asses- 
see argues that the order of the Assistant Commissioner is an 
order under Section 31 and that therefore a requisition can be 
made by this Court. On the other hand it is contended by 
learned counsel for the Income Tax Commissioner that the order 
is not one under Section 31 and that therefore there can be no 
requisition by this Court. There were in fact two appeals before 
the Assistant Commissioner, Nos. 26 and 26. One of these, 
appeals was against the order of the Income Tax Officer reject- 
ing the application under Section 27 of the Income Tax Act, and 
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the other appeal was against the assessment under Section 23 (4). 
The Assistant Commissioner disposed of these two appeals by one 
order dated September 1, 1932, noting on the other appeal that it 
was o-overned by this order. In regard to the appeal against the 
order under Section 27 he held that there was no sufiioieut reason 
to interfere with that order. He found that the assessees had been 
in possession of the books and that they had purposely withheld 
them and that their story that the books had been lost was untrue. 
Now the first question which the assesses desires to be treated as a 
question of law is in regard to this finding of fact and is as 
follows : — 

Whether in the absence of any evidence whatever to prove 
the possession of the 4 account books for the Sambat year 
1986 by the petitioner, the Income Tax Officer was justified 
in law in holding that the petitioners had been guilty of 
non-production of the said books ? 

The assumption underlying this question is that it was neces- 
sary for the finding that there should be some oral evidence to the 
effect that the books were still in the possession of the assesses. 
This is a very common delusion and is constantly .brought for- 
ward in argument. The theory is contrary to the provisions of 
Section 103 of the Indian Evidence Act, which is as follows: — 

The burden of proof as to any particular fact lies on that 
person who wishes the Court to believe in its existence, 
unless it is provided by any law that the proof of that fact 
shall lie on any particular person. 

In the present case it was admitted that these books had ex- 
isted and had been produced before the Income Tax Officer in the 
original assessment dated May 20, 1930. The assessee desired the 
Court to believe that these books had been lost subsequently. The 
burden of proof of that fact lay on him. It was for the Income Tax 
Officer and the Assistant Commissioner to decide whether he had 
discharged that burden or not. They considered that the evidence 
which he produced was not sufficient to prove his allegation. 
No question of law arises from their decision on this point. 

The question No. 3 which I have quoted does not 
appear to embrace any point of law which could arise and 
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it appears to be merely an argument against the action of the 
Income Tax Officer based on the idea that because the assessee 
had made the allegation in regard to the loss of his books, which 
was subsequently held to be untrue, therefore the Income Tax 
Officer ought not to have taken proceedings under Sections 34 
and 23 (4) of the Act. No question of law can arise out of such 
an argument. 

The remaining questions Nos. 4 and 5 raise the point in 
regard to the assessment under Section 23 (4) and therefore this 
involves the point as to whether the order of the Assistant Com- 
missioner in respect to this matter was or was not made under 
Section 31. The Assistant Commissioner held in regard to the 
appeal No. 26 : — 

I hold that the assessment is one under Section 23 (4) 
and I decline to admit the appeal, 
and further he held ; — 

I hold that the assessment was properly made under 
Section 23 (4) by the Income Tax Officer against which 
no appeal lies. I am therefore unable to ’ entertain the 
other appeal also which is against the assessment. 

Clearly, therefore, the Assistant Commissioner refused to 
entertain this appeal under Section 31 on the ground that no 
appeal lay. This is in accordance with the Proviso in Section 30 
which is as follows : — 

Provided that no appeal shall lie in respect of an assess- 
ment made under sub-section (4) of Section 23, or under 
that sub-section read with Section 27. 

In spite of this clear provision in the Act learned counsel for 
the assessee has argued at length that an appeal does lie against 
an assessment under Section 23 (4) of the Act. I cannot 
imagine that any clearer provision could be made in the Act 
to show that no appeal shall lie in respect of an assessment 
under Section 23 (4). The intention of the Act clearly is that in 
the case of an assessment under Section 23 (4) there shall be no 
appeal, but the remedy of the assessee is limited to an appli- 
cation to the Commissioner to make a revision under Section 33. 
In the present case the assessee did go once in revision to the 
Commissioner and the Commissioner set the assessment aside 
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by his order of November 28, 1931. But instead of applying 
again in revision to the Commissioner against the new assessment 
of June 29, 1932, the assesses has adopted the wrong remedy 
and has attempted to proceed by way of appeal to the Assistant 
Commissioner and by way of requiring this Court to direct the 
Commissioner to state a case. It is not apparent why the assessee 
should have adopted this wrong method of procedure in view of 
the clear provisions of the Act. 

Learned counsel for the assessee relies on certain rulings^ 
one of which is by a Bench of the Patna High Court in 
Maharajadhiraj of Darhhanga v. Commissioner of Income Tax. 
There does not appear to be any reference to the question before us 
in that ruling. On pages 278 and 279 there was some discussion 
in regard to a reference at the instance of the assessee to the 
High Court under Section 66, but it is clearly stated that the 
reference was in regard to a question of law arising out of an 
order under Section 31 or Section 32, and there was no suggestion 
that a reference could be made where there was a case of a best 
judgment assessment under Section 23 (4). The ruling therefore 
does not support the case of the assessee at all. Another case on 
which the assessee relies is Mithammad Hayat Haji Muhammad 
Sardar v. Commissioner of Income Tax. In that ruling a Full 
Bench of the Lahore High Court considered the question as to 
whether in the making of an assessment under Section 23 (4) the 
Income Tax Ofdoer possesses arbitrary authority or should be 
guided by judicial principles. It was held that he did not possess 
arbitrary authority but was bound by strict judicial principles and 
he should be guided by rules of justice, equity and good 
conscience, and that the assessment should be reasonable and 
should not proceed purely on the Income Tax Officer’s private 
opinion to the exclusion of the material before him. 

But the ruling' is not authority whatever for the proposition 
put forward by learned counsel for the assessee, that is, that the 
assessee has a right to ask this Court to call upon the Income 
Tax Commissioner to state a case on this point. Learned coun- 
sel had altogether failed to notice that the ruling in question 
arises on a reference by the Commissioner of Income Tax 
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himself, as is stated on page 130. A reference by the Commis- 
sioner comes under Section 66 (1), and such a reference may be 
on a question of law arising 

“ in the course of any assessment under this Act or any 
proceeding in connection therewith other than a pro- 
ceeding under Chapter VIII.” 

Section 23 (4) comes within Chapter IV and therefore it 
was competent for the Commissioner to make a reference of the 
question of the principles which should guide an Income Tax 
Officer in making an assesssnent to the best of his judgment under 
Section 23 (4). But it is not competent for the assesses to apply 
under Section 66 (2) for a similar reference. Nor has this Court 
jurisdiction to direct the Commissioner to state a case on the 
point under Section 66 (3). 

Learned counsel laid stress on the case of Ananda v. Commis- 
sioner of Income Tax. The Court had ordered the Commissioner 
to state a case on two points in regard to an assesses who claimed 
that he had no income arising in British India, and who had 
been assessed under Section 23 (4), and whose petition under 
Section 27 had been rejected. The Assistant Commissioner held 
that the assessment was rightly made under Section 23 (4) and 
the petition rightly rejected under Section 27, and he then went 
on to discuss the merits of the case and held that there was 
income assessable in British India. Application was made in 
revision under Section 33 to the Commissioner and he was also 
asked to state a case under Section 66 (2). He held that no case 
should be stated under Section 66 (2) as the assessment was 
under Section 23 (4) and that the Assistant Commissioner should 
have dealt with this latter point only and should have rejected 
the appeal in limine. The case was ordered to be stated on the 
two points : 

(1) Whether a person who has been assessed under Section 
23 (4) is entitled to prefer an appeal to the Assistant Commissioner 
on the ground that he was not liable to be assessed under the 
said Act, or whether the Proviso to Section 30, clause (1), is a bar 
to the appeal ; and 

(2) Whether on the facts of the present case the assesses is 
liable to be assessed under the Act. 
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The Full Bench found unanimously against the assessec on 
both these points. The question now before us was never pre- 
cisely formulated in this case but it was raised in argument for 
the Ooiumissioner and opinions have been given on it although 
as the learned Chief Justice says on page 309, column '2, “ it does 
not directly arise.” The learned Chief Justice and three Judges 
held that 

“it is the duty of the Commissioner, if required by the 
assesses, to state a case raising the question of law whether 
or not the facts established before the Assistant Commis- 
sioner are such as to bring the assesses within the ambit 
of the Proviso to Section 30 (1).” 

(Page 311, column 1). He also held on page 310, columns 1 
and 2 ; 

“ In so rejecting the appeal he is, in my opinion, under 
Section 31 ‘ disposing of an appeal ’ and such disposal is 
‘ a proceeding in connection with an assessment under 
this Act.’ ” 

In column 2 he then proceeds to discuss the ruling, Duni 
Ghand v. Commissioner of Income Tax, which says that 

“When the Assistant Commissioner is satisfied that the 
assessment was made, not ostensibly but genuinely under 
that sub-section, he must stay his hand and decline to 
adjudicate upon the merits of the appeal on the short 
ground that the Proviso to Section 30 (1) bars an appeal 
in such a case.” 

With great respect to the learned Chief Justice of Patna I 
am unable to agree that this quotation supports the view that the 
order of the Assistant Commissioner is an order disposing of the 
appeal under Section 31. The other ground which is given on 
page 310, column 1, is as follows : — 

“Whatever the technical legal considerations the general 
duty of the Court to stand between the subject and the 
Crown in the matter of illegal taxation forces me to regard 
this contention as very unattractive.” 

Now in England there is such a general duty, because the 
English Courts inherit the jurisdiction of the Court of the 
Exchequer, which had this special jurisdiction. But there is no 
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such jurisdiction granted to the High Courts iu India by their 
Letters Patent, nor by any Act, as in general these Acts dealing 
with land revenue etc., provide that such taxation shall be ex- 
cluded from the jurisdiction of the High Courts, and there are 
special revenue Courts in India for the exercise of such jurisdic- 
tion. In regard to this very matter of income-tax, so far from 
the High Court having any general jurisdiction “ to stand bet- 
ween the subject and the Crown ” the jurisdiction of the High 
Court is limited to the decision of points of law on a reference 
arising under certain conditions. 

Mr. Justice Fazl Ali, on page 316, column 2, gave his reason 
in these words : 

“ as far as I am aware there is no section in the Income 
Tax Act except Section 31 under which the order could 
have been passed.” 

And on page 320, column 2, Mr. Justice Dliavle gave a simi- 
lar ground : 

“ If the order be not an order under Section 31, there is 
no other section in the Act under which it can come.” 

In my opinion with due respect to these learned Judges 
there is another section under which the order is passed, Section 
30 (1), Proviso, and the learned Judges do not seem to have con- 
sidered this view at all. I consider that this proviso deals with 
the preliminary point as to whether an appeal shall be heard un- 
der Section 31, and it is only where the Assistant Commissioner 
finds in favour of the assesses that he would proceed to hear the 
appeal under Section 31. I consider that the appeal under Sec- 
tion 31 relates to the matters enumerated by the sub-section 30 
(1), that is the amount or rate of assessment or the liability to be 
assessed etc. The question of whether an appeal is barred by the 
Proviso to Section 30 (1) is a question which is decided under that 
proviso and not under Section 31. The judgment of the Patna 
High Court was not unanimous on the point, and Mr. Justice 
Wort says on page 313, column 2 : 

“ The assessee’s main contention is that in spite of the 
Proviso to sub-section (1), Section 30, he has had an 
appeal to the Assistant Commissioner. The argument is 
based on the interpretation which he desires this Court to 

1—19 
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place upon the word ‘ assessment ’ in the Proviso to sub- 
section (1), Section 30. The argument is that when you 
come to the Proviso to the sub-section the word ‘ assess- 
ment ’ only is used, audit is contended that what is meant 
by the use of the word is merely assessment as regards the 
amount and that the Proviso does not prohibit the assesses 
in the case of a ‘ summary ’ assessment from appealing as 
regards, his liability .... In my judgment the word 
‘ assessment ’ in the Proviso is used in the wider sense . . . 
If the assesses had no appeal there could be no order under 
Section 31 excepting an order stating that no appeal lay. 
It is not such an order which is contemplated by Section 
66, and if it is not, the Commissioner cannot be called upon 
to state a case as no question of law arises.” (Page 314, 
column 2). 

It appears to me that the main objections to the view of the 
majority of the Judges of the Patna High Court are : (1) The 
Proviso of Section 30 (1) is definite — “ no appeal shall lie ” — and 
general. It does not say 

no appeal -shall lie as to the amount, rate or liability, but 
an appeal shall lie as to whether the facts established that 
the assessment was liable to be made under Section 23 (4). 

There is no suggestion in the sub-section that the point is to be 
decided under the next section. 

(2) Section 30 (1) lays down the subject-matter of an appeal 
under Section 31, and then proceeds to exempt a certain kind 
of case — presumably it must exempt it from the operation of 
Section 31. 

(3) The obvious intention of the Act is to penalize an 
assesses who brings himself within the provisions of Section 
23 (4). It would be contrary to that intention to strain the langu- 
age of the Act and allow such an assesses to have the right to 
bring any question before this Court by a case stated by the 
Commissioner at the instance of the assesses either directly or 
through this Court. There is no precisely similar procedure 
before the civil Courts. But there are matters somewhat similar. 
For example,, appeals are in general disposed of under Order 41 
just as in general the Assistant Commissioner disposes of 
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appeals under Section 31, Income Tax Act. But where the 
appellate Court rejects a luemoraudniii of appeal on the ground 
that no appeal lies, that order is passed under Order 7, Bnle 11, 
which is applied to appellate Courts by Section 107 (2). And 
where the appellate Court returns a memorandum of appeal for 
presentation to the proper Court, it acts under Order 41, Rule 10, 
aud Section 107 (2). There is no provision in Order 41 for 
such orders by an appellate Court. It would not be correct to 
refer to such orders as '* orders under Order 41 of the Civil 
Procedure Code.” Similarly it is not correct to refer to the 
order of an Assistant Commissioner holding that no appeal lies 
because the assessment was made under conditions where Section 
23 (4) was properly applied as an order under Section 31 ; it is an 
order under Section 30 (1), Proviso. 

Learned Counsel also referred to certain rulings of the 
Rangoon High Court which were in his favour. But those rulings 
have been definitely overruled by the Full Bench ruling reported 
in Abdul Bari Ghaudhury v. Commissioner of Income-tax. In that 
case the question considered was exactly the question which is now 
before us, and the five judges unanimously held that the question 
whether an assessment under Section 23 (4) is valid or not is not 
a question of law that arises or can arise out of an order of the 
Assistant Oommissiouer passed under Section 31, and con- 
sequently such a question cannot be made the ground for an order 
by the High Court under Section 66 (3) requiring the Com- 
missioner to state a case. The judgment proceeds on the point 
that the Proviso to Section 30 (1) bars any appeal against an 
assessment under Section 23 (4) aud therefore such an assessment 
cannot be the subject of an order in appeal under Section 31, and 
therefore cannot be the subject of a reference under Section 66 
(2) and (3). This Full Bench judgment of the Rangoon High 
Court, in my opinion, correctly lays down the law on the point 
and therefore I follow it. 

Some reference was made for the assesses to Act No. XVIII 
of 1933 amending the Indian Income Tax Act, which was publish- 
ed in the U. P. Grazette of October 7, 1933, at page 154. By 
Section 28 of the Amending Act an amendment is made in 
Section 66 of the Income Tax Act. It was claimed that by 
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that ainendujent if there was a revision under Section 33 thou a 
right to require a reference would arise under Section 66 (2). 
This claim is incorrect. It is only in case that there is an 
order under Section 33 enhancing an assessment or otherwise 
prejudicial to the assessee that a reference can be claimed under 
Section 66 (2). 

For the reasons stated I consider the assessee has no right 
to demand a reference on the points and that this Court is not 
entitled to order a case to be stated on these points. The appli- 
cation is therefore dismissed with costs. The fee of the learned 
counsel for the Commissioner is assessed at Rs. 76. 

By the Court — The application is dismissed. The fee of 
the counsel for the Income Tax Commissioner shall be taxed at 
the rate of Es. 76 if a certificate is filed within a month. 

ji-jp^licaiion dismissed. 


[In the Privy Council.] 

TRUSTEES OF SIR CURRIMBHOY IBRAHIM 
BARONETCY TRUST 

V. 

COMMISSIONER OF INCOME TAX, BOMBAY. 

Lord Blanesburgh, Lord Merrivale and Sir Sydney Rowlatt 

February 26, 1934. 

Income Tax — Trust — Trustee’s Liability to Pay Tax — 
Sir Currimbhoy Ibrahim Baronetcy Trust Act (IV of 1913) — 
Income Tax Act (XI of 1922), Sections 2, 3 and 42. 

The Indian Legislature passed an Act for settling certain 
properties belonging to a Baronet so as to accompany and support 
the title and dignity of a Baronet. The appellants were incorpora- 
ted as trustees for executing the trusts^ powers and purposes 
of the Act and certain properties were vested in the corporation 
upon trust. The corporation was to pay out of the income all 
rates and taxes and was required to form two funds called the 
sinking fund and repair fund out of the income^ and the residue 
was to he paid to the Baronet for the time being. The question 
arose whether the appellants were liable to be assessed in respect 
of the whole or any part of the income of the trust. — Held, that it 
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was char that so far at least as concerned the monoj which the 
appellants employed in maintaining the funds and in defraying 
the outgoings the appellants were liable to he assessed ; 

Held further, that the appellants were also liable to he 
assessed in respect of the balance of trust income, namely, that 
part of it which was paid over to the Baronet. 

Commissioner of Income-tax, Bombay v. Trustees of Sir 
Currimbhoy Ibrahim Baronetcy Trust [1931] (136 I.C. 488) 
affirrued. 

Case referred to ; 

Williams v. Singer [1991] (1. A.O. 65; 89 L.J.K.B. 1161; 
123 L.T. 632 ; 7 TaxCas. 387). 

Appeal from a judgment of the Bombay High Court. The 
judgment appealed from is reported in 136 Ind. Cas. 488 and 33 
Bom. L.E. 1649. 

Wilfrid Greene, Sir T. J. Strangman and 8. P. Khamhatta, 
for the appellants. 

A’ M. Dunne and It. P. Hills, for the respondent. 

Sib Sidney Eowlatt. — The question in this case, as it finally 
came before the High Court of Judicature at Bombay is whether 
the appellants, who are a body of trustees incorporated by an Act 
of the Indian Legislature, are liable to be assessed to income- 
tax and super tax (which in this respect stand upon the same 
footing) in respect of the income of the trust or whether as 
regards the whole or any part of it they are not so liable on 
the ground that they are not beneficially interested. Certain 
complications, arising out of previous practice, which affected the 
case in its earlier stages, were got rid of by arrangement and 
need not now be noticed. The question so propounded was 
answered in the affirmative by the High Court in a judgment 
dated 18th August, 1931. This is an appeal by the trustees, an 
incorporated body. The Act incorporating them (Act IV of 
1913) is described in its title as an Act for settling certain pro- 
perties belonging to Sir Currimbhoy Ibrahim, Baronet, so as to 
accompany and support the title and dignity of a Baronet and for 
other purposes connected therewith. By Section 2 of this 
Act the appellants were incorporated as trustees for executing 
the trusts, powers and purposes of the Act and hy Section 6 
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certain freehold and leasehold hereditaments specihed in Sobe- 
dules to the Act were vested in the corporation upon trust to per- 
mit the Baronet for the time being to use and occupy certain parts 
of the properties, rent free, and as to the rest to demise the sauie 
subject to certain conditions. By Section 6 the corporation was 
to pay out of the income from the properties all rates and taxes 
and sundry other outgoings. By Section 7 the corporation was 
required to form two funds, called the Sinking Fund and the 
Bepair Pundj and to carry annually thereto respectively out of 
the income of the properties, certain sums calculated on per- 
centages of capital sums there specified. By Section 8 the residue 
of the income was to be paid to the Baronet for the time being, 
if of full age for his own absolute use and benefit. Section 29 
provided that the actual management of the properties including 
the collection of rents and the carrying out of repairs should bo 
in the hands of the Baronet for the time being, subject neverthe- 
less to the control aud supervision of the corporation. The 
present Baronet, the third holder of the title, succeeded before the 
commencement of the financial year (1928-29) to which this case 
relates, being th^n of full age. Of the total income of the trust 
roughly 76 per cent, was paid to the Baronet, about 10 per cent, 
having been carried to the Sinking Fund and Bepair Fund and 
the remaining 15 per cent, having been absorbed by rates, taxes 
and other outgoings. 

The taxing Act under which the question in this case arises 
is the Inoojiie Tax Act, 1922, as subsequently amended. By 
Section 2 of that Act “assessee ” is defined as meaning “ a person 
by whom income-tax is payable ” and “ person ” by virtue of the 
General Glauses Act, 1897, Section 3 (39), “includes any company 
or association or body of individuals whether incorporated or 
not.” Chapter 1 of the Act, containing Sections 3 and' 4, is 
headed “ Charge of Income Tax.” Sectioii 3 as amended is as 
follows : 

“Where any Act of the Indian Legislature enacts that 
income tax shall be charged for any year at any rate or rates 
applicable to the total income of an assessee, tax at that rate or 
those rates shall be charged for that year in accordance with, and 
subject to the provisions of, this Act, in respect of all income, 
profits and gains of the previous year of every individual, Hindu 
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undivided family, company, firm and other association of 
individuals.” 

By Section 4 it is provided that the Act should “ apply to 
all income, profits or gains as described or comprised in 
Section 6.” 

Chapter 3 of the Act, containing Sections 6-17, is headed 
“ Taxable Income.” Section 6 is as follows : 

“ Save as otherwise provided by this Act, the following heads 
of income, profits and gains, shall be chargeable to income-tax in 
the manner hereinafter appearing, namely, (i) salaries, (ii) interest 
on securities, (ii i) property, (iv) business, (v) professional earnings, 
(vi) other sources.” 

Section 7 deals with “ salaries.” Sections 8 and 9 deal with 
“ interest on securities ” and “property,” which are the ^eads 
with which this case is concerned. These two sections, so far as 
material, are as follows : 

“ Section 8. The tax shall be payable by an assessee under 
the head “ interest on securities ” in respect of the interest receiv- 
able by him on any security of the Government of India or of a 
local Government, or on debentures, etc. 

Section 9. The tax shall be payable by an assessee under the 
head ‘ Property ’ in respect of the bona fide annual value of pro- 
perty consisting of any building or lands appurtenant thereto of 
which he is the owner ” 

Provisos to Section 8 relieve the assessee from income-tax on 
certain securities issued tax free, but by Section 16 these provisos 
do not apply in the computation of the total income of an assessee. 
By virtue of Section 14 (2) and Section 16 the position is the same 
as regards dividends and shares of profits received from com- 
panies or firms whose profits have been taxed. Section 22 (2) 
provides for a return of total income and Section 23 (1) for assess- 
ment of the total income of an assessee and determination of the 
amount payable on the basis of such return. Provisions follow for 
the verification and, if necessary, correction of the figures re- 
turned. Chapter 9 of the Act is headed “ Super tax.” The first two 
sections in the chapter, namely. Sections 55 and 56, are (omitting a 
proviso to Section 56 immaterial for present purposes) as follows ; 
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“ Section 55. In addition to the income-tax charged for any 
year, there shall be charged, levied and paid for that year in 
respect of the total income of the previous year of any individual, 
Hindu undivided family, company, unregistered firm or other 
association of individuals, not being a registered firm, an 
additional duty of income-tax (in this Act referred to as super tax) 
at the rate or rates laid down for that year by Act of the Indian 
Legislature. 

“ Section 66. Subject to the provisions of this Chapter, the 
total income of any individual, Hindu undivided family, company, 
unregistered firm or other association of indviduals shall, for the 
purposes of super tax, be the total income as assessed for the pur- 
poses of income-tax, and where an assessment of total income has 
become final and conclusive for the purposes of income-tax for 
any year, the assessment shall also be final and conclusive for the 
purposes of super tax for the same year.” 

For the year to which this case relates income-tax and super 
tax, both at graduated rates, were leviable by virtue of the current 
Finance Act. 

As appears from the provisions above referred to, the scheme 
of the income-tax is that there is to be a statement of the total in- 
come of the assessee from which is to be deducted for the purpose 
of assessing income-tax, but not of super tax, nor for the purpose 
of any graduation of income-tax by reference to total income, the 
amounts of interest on tax free securities and of dividends and 
shares of profits already taxed. In the assessment in the present 
case the income of the appellants was assessed under three heads 
namely interest on tax free securities Es. 1,02,390, interest on 
taxed securities {i.e., dividends already taxed), Es. 20,223, 
property Es. 69,182, tptalling together Es. 1,91,796. Income-tax 
was accordingly charged on Es. 69,182 and super tax on the total 
Es. 1,91,795, 

In the argument before their Lordships on behalf of the 
appellants it was in the first place attempted to support the 
broad proposition that these assessments were wholly wrong on 
the ground that trustees could not be assessed at all. In this 
connection the decision of the House of Lords in Willwns v, 
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Singer^ was referred to. In that case the question, as stated by 
Lord Cave, was whether income from foreign investments which 
was received abroad by a person not domiciled in this country 
was chargeable with income-tax under the Income Tax Acts by 
reason of the fact that the investments stood in the names of 
trustees domiciled hi the United Kingdom. Under orders signed 
by the trustees the whole income from these investments was 
paid to the account of the beneficiary in New York. It was held 
that the trustees could not be assessed. Lord Cave, in whose 
opinion Lord Atkinson and Lord Shaw concurred, rejected the 
contention that for income-tax purposes the legal ownership was 
alone to be considered. On the other hand, he said that even 
apart from speoial provisions expressly enabling trustees to be 
charged in particular circumstances ho was not prepared to deny 
that there were many cases in which a trustee in receipt of trust 
income might be chargeable with tax upon such income. He in- 
stanced, among other cases, .a trustee who was under an obliga- 
tion to apply the trust income in satisfaction of charges or to 
accumulate it for future distribution. Lord Wrenbury expressly 
refrained from dealing with a position of that kind, pointing out 
that it was not the case before the House. Lord Phillimore ob- 
served that it would seem in such circumstaiicos that the assess- 
ment mu«t be put upon the trustee. 

An argument was also founded by counsel for the appellants 
upon Section 38 (2), Income Tax Act (which requires trustees, 
guardians and agents to furnish the revenue officials upon request 
with a return of the names and addresses of their beneficiaries or 
principals) and upon Section 40 (which provides for the assess- 
ment of guardians, trustees and agents of incapacitated or non- 
resident persons). It was said that the existence of these pro- 
visions supported a construction of the Act which would exclude 
trustees in other cases. It is to be observed however, that simi- 
lar provisions in the United Kingdom Income Tax Acts were 
before the House of Lords in Williams v. Singer and Lord Cave 
expressly says that the cases in which he considered that trustees 
might be assessed were additional to the cases so expressly 
provided for. 

In the result it is clear in their Lordships’ view that so far 
at least as concerns the money which in the present case* the 

1—20 
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appellants employ in maintaining the Sinking Fund and the 
Repair Fund and in defraying outgoings no support is to be found 
in the opinions delivered in Williams v. Singer for the conten- 
tion that the appellants cannot be assessed. Their effect is ex- 
actly the contrary, and in the end this contention (which would 
have the effect of exempting this income from all assessments 
whatever) was not strongly insisted upon. 

The question remains as regards the balance of the trust in- 
come, namely that part paid over to the Baronet. The sugges- 
tion on behalf of the appellants was that this should be treated as 
drawn from the two heads of income, interest and property, pro- 
portionately and that the Baronet and not the appellants should 
be assessed in respect of it. The question as it' arises upon the 
words of the statute is whether, to the extent indicated, the “ in- 
terest ” is “ receivable ” by the Baronet within the meaning of 
Section 8 and whether he is the “ owner ” of the “ property ” 
within the meaning of Section 9. In their Lordships’ opinion the 
effect of the Act creating these trusts is not to give the Baronet 
for the time being any right to any part of the interest or property 
specifically or any right which, even granting that the legal title 
is not the only thing that can ever be looked at, would make it 
true to say that any proportion of the interest is not “ receivable ” 
or any proportion of the property is not “ owned ” by ttlfe incor- 
porated trustees. 

The whole income and every part of it is charged with the 
provision of the sums necessary to maintain the Sinking Fund and 
Repair Fund and to pay the outgoings and it is not until those lia- 
bilities have been met thereout by the corporation that the Baro- 
net is entitled to what remains and then simply as so much money. 

It was suggested that if the appellants are to be assessed, as 
has been done, it will result in double taxation, because the Baro- 
net will also be liable to be assessed on what he receives from 
the trust and also that the assessment of trustees involves the 
graduation of the tax being applied with reference to the total 
income of the trustees, including that derived from other trusts 
or even belonging to them personally, and that, on the other 
hand, there would be no graduation with reference to the 
total income of the beneficiary either in his favour, where he 
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enjoys only a small benefit out of large estate with slender other 
resources, or in favour of the revenue in other cases. As regards 
the question of double taxation, the point does not call for any 
expression of opinion by their Lordships on the present occasion. 
If and when it comes up for decision it may or may not be 
found that that is the positiou. As regards the graduation it 
may be that it will be fomid compatible with the scheme and 
machinery of the Act to have the scale of tax adjusted according 
to the total income of the Baronet individually. The possibility 
of such a step which, as already indicated, might be either 
advantageous or disadvantageous to the Baronet cannot be dis- 
cussed except m proceedings between the Baronet and the Eeve- 
nue. The present decision goes no further than to affirm that the 
assessnients on the appellants cannot be disturbed. In the result 
their Lordships will humbly advise His Majesty that the ^appeal 
be dismissed. The appellants must pay the costs of the appeal. 

Afpeal dismissed. 

Solicitors: — T. L. Wilso7t and (Jo., for appellants ; Solicitor, 
India Office, for respondents. 


[In the Allahabad High Court.] 

SETH GANCA SAGAR, Jn re. 

Niamatullah aud Bennet, JJ. 

August 18, 1933. 

Income Tax — Loss in Purchase and Sale of Shares 
AND Securities — Whether Capital Loss or Loss in Busi- 
ness — Tests — Income Tax Act (XI of 1922), Sections 2 (4), 
4 (3) (vii) and 66 (3). 

Where the assesses claimed deduction in respect of loss incur- 
red hy him on certain shares in a company which went into liqui- 
dation and in respect of certain Government securities which he 
had to sell at a loss, but the Commissioner found from the facts that 
the assesses did not carry on any business in the purchase and sale 
of shares or Government securities but had only invested his capi- 
tal in shares and securities for earning dividends and interest ; 
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Held, that the Commissioner's finding was binding on the High 
Court and. as the loss incurred was a capital loss and not loss in 
business the claim for deduction was properly disallowed, and 
there was no grotmd for requiring the Commissioner to state the 
case. 

Whether a purchase of shares is made with the intention of 
speculating or merely to invest capital depends on intention of 
the purchaser and this intention nmst be deduced from the facts 
and circumstances of each case. 

Application under Section 66 (3) of the Income Tax Act, 
1922, to require the Commissioner of Income Tax, United Pro- 
vinces, to state the case to the High Court. 

Tej Bahadur 8apru and G. 8. Pathak, for the assessee. 

K. Verma, for the Crown. 

Bennbt, J. — This is an application by an assessee in income 
tax for this Court to require the Commissioner of Income Tax to 
state a case under Section 66 (3), Income Tax Act, XI of 1922. 
In stating the case the Income Tax Commissioner states the facts 
and on these facts this Court comes to a finding on a point of law. 
It is not open to this Court to find facts for itself. At the most 
under sub-section (4), Section 66, if this Court is not satisfied 
with the statement in a case the Court may ask for an additional 
statement or alterations. In the present case the assessee in his 
application to this Court states that he carries on banking and 
money-lending business, and for the purpose of that business the 
assessee sells and purchases shares and Government securities ; 
that for the last 30 years shares indifferent companies have been 
purchased from time to time by the assessee’s father and after 
his death by the assessee, and at present the assessee owns about 
Es. 13 lacs of shares at par value ; that in the course of the 30 
years' the assessee has sold shares amounting to rupees one lac 
and a half only ; that in the books of the assessee he shows the 
dividend earned on the shares purchased and the interest accruing 
on Government Securities under the head of “ profits ” and he 
shows the loss on sales of shares in the category of losses in his 
books. He does not say that he shows in his books any profit 
which accrues from selling shares or securities at a higher price 
than the purchase price. 
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The assessee claims that two losses on shares and securities 
should be deducted from the sum which is taken as his income 
for the purpose of income tax. These losses are, firstly, Rs. 60,000, 
on account of loss incurred from the liquidation of the Tinnevelly 
Textiles Limited at Calcutta, and secondly, Es. 4,912, on account 
of the purchase and sale of rupees one lac of Government Promis- 
sory Notes. These matters were held against the assessee by the 
Income Tax Officer, and the assessee filed an appeal before the 
Assistant Commissioner of Income Tax and the order of the 
Assistant Commissioner of Income Tax, dated 1st October, 1931, 
was also against the applicant. The Assistant Commissioner up- 
held the finding of the Income Tax Officer that both the items of 
loss in question were losses of capital and could not be allowed. 
The finding is as follows ; 

“ The Income Tax Officer has found that the assessee does 
not carry on any business either in the purchase and sale of 
shares or in Government securities, and as such the investment 
of capital in shares and in Government securities is purely an 
investment for the purpose of earning interest and dividends 
and not for the purpose of carrying on any business.” 

The finding proceeds further that some years ago the ques- 
tion arose in regard to the British India Corporation in which 
shares had been purchased for over 30 years, and on two occa- 
sions these shares had been sold as the dividends declined. At 
that time it was held that the assessee was not carrying on any 
business in the purchase and sale of shares, but had only invest- 
ed his money in shares in order to earn dividends. The assessee 
purchased the Tinnevelly Textiles Limited shares some 6 or 7 
years ago , and he did not sell those shares, but the company 
had gone into liquidation in the year 1929-30. The Assistant 
Commissioner concluded that as the shares of the Tinnevelly 
Textiles Limited had been held for 6 or 7 years and there had 
been no sale of these shares, the purchase of these shares was 
only by way of an investment of capital, as the assessee had 
never dealt in the purchase and sale of these shares. In regard 
to the purchase of rupees one lac of Government Promissory 
Notes, this was made in the year 19^8-29, and eight months later 
the Government Promissory Notes wore sold in two lots. 
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The sale was made in order to enable the assessee to advance 
a loan of rupees one lac to one B. Udai Singh Jain of Aligarh. 
The assessee is found to have been investing his capital in 
G-overnment Securities for a considerable number of years, and 
except for the securities in question the assesses has only once 
before made a sale of Government Securities, otherwise the 
assessee has held Government Securities until payment became 
due. The Assistant Commissioner held that for these reasons 
there was no business of purchase and sale of Government Secu- 
rities, and the investments were not made in Government 
Securities for the purpose of earning any profits by selling the 
securities, but for the purpose of earning interest, and the sale 
was made because the loan was required. It is not possible for 
us to controvert the findings of fact which have been made. 
Learned counsel however, apparently argued that those findings 
of fact were arrived at under a misapprehension of law. The 
argument which the learned counsel addressed to us was based 
on the definition of “ business ” in Section 2 (4), Income Tax 
Act, and the provisions of Sections 4, 6 and 24. In Section 2 (4), 
Income Tax Act, “ business ” is defined as follows : 

“ ‘ Business ’ includes any trade, commerce, or manufacture 
or any adventure or concern in the nature of trade, commerce 
or manufacture.” 

This definition is no doubt wide so far as the activities are 
mentioned which may be included under the term “business.” 
A distinction is however drawn between “ business ” as so 
defined and receipts which are of a casual and non-recurring 
nature mentioned in Section 4 (3) (vii). This sub-section says 
that the Act does not apply to any receipts not being receipts 
arising from business or the exercise of a profession, vocation or 
occupation, which are of a casual and non-recurring nature. The 
question therefore is whether the profits or loss from sales of 
securities or shares would be of a casual and non-recurring 
nature, or whether they would be of the nature of business. The 
distinction is further shown by the fact that the Act itself is 
styled an Income-tax Act, that is, an Act which is to tax income, 
and not an Act which is to tax the gains of capital other than 
the interest or profits which accrue on the capital. In the 
Income-tax Manual in the comment on Section 4 (3) (vii), it is 
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stated that where A makes a practice of speculating in the pur- 
chase and sale of shares, his profits are liable to income-tax ; that 
is, where there is a purchase with the intention of speculating. 
It is the intention with which the purchase is made which makes 
the difference. A man may either buy shares or securities with 
the object and intention of making a gain from the sale when 
these shares or securities have risen to a higher price, or he may 
purchase the shares or securities with the intention of keeping 
his capital safe and receiving meanwhile a certain amount of 
dividend or interest. The intention must be deduced from the 
facts and from the circumstances of the case. Where a man 
makes a business of speculating this will be deduced by the Court 
from the fact that he makes numerous purchases and sales, the 
sales being within a short time of the purchase. 

On the other hand where a man makes few sales, although 
he may make a number of purchases, and where the sales are 
made at long intervals after the purchases, the conclusions to be 
drawn is that he is not indulging in the business of speculating 
in these stocks and shares, but that he is investing his capital in 
these stocks and shares. In this view of the law it appears to 
us that the Assistant Commissioner has not made any error in 
drawing his conclusions from the facts which he found. Accord- 
ingly we do not see that we can with any advantage call upon 
the Commissioner of Income Tax to state a case. We therefore 
dismiss this application with costs to the Crown, which we 
assess at Rs. 75. One month is allowed to the Crown Counsel to 
certify the amount of the fee. 

A ppUcaiion dismissed. 


[In the Rangoon High Couet]. 

K. M. 0. CHETTIYAR FIRM 

V. 

COMMISSIONER OF INCOME TAX, BURMA. 

Page, C. J. and Ba U, J. 

January 31, 1934. 

Income-tax — Penalty Maximum Amount — Quantum op 
Penalty — Disoeetion op Revenue Authorities — Income Tax 
Act (XI OP 1922), Section 28. 
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The maximum penalty that can he imposed under Section 2S 
(J) of the Income Tax Act^ is a sum representing the difference 
between the tax on the income declared by the assessee and the tax 
on the income ascertained under the Act in respect of which the 
assessment has been made and not the amount of tax on the con- 
cealed assessable income. The arssessee fraudulently deducted 
Bs. 38fi00 from the assessable income and showed a net loss of 
Bs. 31 51-12-3 in his return. He was assessed on an income of 
Bs. SOfiOO under Section 23 (4), and a penalty of an amount 
representing the difference between the tax on Bs. 7,000 and the 
tax on Bs. 50,000 was imposed : Held, that the imposition tvas 
not illegal. 

The quantum of penalty laithin the statutory limit that ought 
to be imposed is a matter of fact and not of law and is to be de- 
termined by the income-tax authorities and not by the Court. 

In proceedings under Section 28, the income-tax authori- 
ties ought to act fairly and reasonably in the circumstances of 
each case. 

Commissioner of Incoone Tax, Btirma y. A. A. B. Chetiiyar 
Firm {1933 1.T.B. 285 ; l.L.B. 11 Bang. 75 ; 142 LC. 758 ; A.LB. 
1933 Bang. 40), followed. 

Application under Section 66 (3) of the Indian Income Tax 
Act for an order requiring the Commissioner of Income Tax, 
Burma, to state the case to the High Court. 

Darwood, for the petitioners. 

Government Advocate, for the Commissioner. 

JUDGMENT. 

Page, C.J. — This application or a mandamus to the Com- 
missioner of Income Tax, Burma, requiring him to state a case 
under Section 66 (3), Income Tax Act, is dismissed. The case 
turns upon the construction of Section 28 (1), Income Tax Act, 
which runs as follows : 

“ If the Income Tax Officer, the Assistant Commissioner or 
the Commissioner, in the course of any proceedings under this 
Act is satisfied that an assessee has concealed the particulars of 
his income or has deliberately furnished inaccurate particulars of 
such income, and has thereby returned it below its real amount, 
he may direct that the assessee shall, in addition to the 
income-tax payable by him, pay by way of penalty a sum not 
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exceeding the amount of the inconie tax which would have been 
avoided if the income so returned by the assessee had been 
accepted as the correct income.’* 

The question with respect to which the assessees invited 
the Court to order the Ooininissioner of Income Tax to state a 
case is : 

“ Whether in the present case the amount of income tax 
which would have been avoided if the income returned by 
the assessee had boeji accepted as correct was properly com- 
puted.” 

The material facts are that in respect of the 1931-32 assess- 
ment, by reason of the default of the asscssees in making their 
return, it became im.cessary for the Income Tax Officer to 
estimate the income of the assesseos liable to assessment under 
Section 23 (4), and in the course of the assessme J.L proceedings ; 

“ The Income Tax Officer discovered that the assessees had 
deliberately furnished inaccurate particulars of their income and 
had concealed portion of their income.** 

The return of income by the assessees purported to disclose 
a net loss of Rs. 31,761-12-3, and the lucoino Tax Officer, after 
making an enquiry into the matter, came to the conclusion that 
the assessees had : “deliberately carried to a misleading head of 
account certain sums amounting to many thousands of rupees.” 

In the event income tax was assessed upon an estimated 
income of Rs. 50,000. The Income Tax Officer then proceeded 
to impose a penalty upon the assessees under Section 28 ; and 
after appeals from the order of the Income Tax Officer had been 
presented to the Assistant Oommissioiier and bo the Commis- 
sioner a penalty was finally imposed of an amount representing 
“ the diSerence between the tax on Rs. 7,000 and the tax on 
Rs. 50,000.** I will assume for the purpose of thc3 present appli- 
cation that the question of law upon which it is now sought to 
obtain an order requiring the Commissioner of Income Tax to 
state a case arose in the course of the proceedings before the 
Assistant Commissioner. 

Now, the income tax authorities in imposing a penalty upon 
the assessees under Section 28 acted in accordance with the 
1—21 
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construction that has been placed npon the section in Gommis- 
sioner of Income Tax, Burma v. A, A. B. Gliettyar Firm. In that 
case it was held that : 

‘‘ the maximum penalty that can be imposed under Section 
28 (1) is a sum resprosenting the difference between the tax on 
the income declared by the assessees and the tax on the income 
ascertained under the Income Tax Act in respect of which the 
assessment has been made.” 

The question which now falls to be determined is whether 
the construction that was placed on Section 28 in Commis- 
sioner of Income Tax, Burma v. A. A. B. Gliettyar Firm was 
correct. It is common ground that the same meaning tnusb be 
attributed to the term income ” for the purpose of construing 
the words ‘‘ real amount ” of income and correct income ” in 
Section 28, and the income tax authorities in the present case 
have treated the words real amount ” of the income and 
“ correct income ” as referring to assessable income. Applying 
that criterion the real amount ” of the assessable income in the 
present case is Es. 50,000 and if the assessable income returned 
by the assessees had been accepted as the correct assessable 
income it would have been nil. It follows that the amount of 
income tax which would have been avoided if the assessable 
income returned by the assessees as nil had been accepted as 
the correct income is the difference between the income tax on 
no assessable income, that is, nil, and the income tax on the real 
assessable income which in the present case is to be taken as 
Es. 60,000. In my opinion, the construction that was put upon 
Section 28 by the income tax authorities following Commis- 
sioner of Income Tax, Burma v. A, A. B, Chettyar Firm was 
correct. 

I am not sure that I was able to appreciate the argument 
presented in support of the mandamus but I understood the con- 
tention on behalf of the applicants to be that the amount of 
the penalty cannot exceed the amount of the tax on the concealed 
assessable income. Of course, that is not the test that is laid 
down in the section as I construe it, but upon that hypothesis 
the learned advocate for the applicants argued that as the total 
income must be taken to be Es. 60,000 and certain items 
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aiDountiiig to Rs. 38,000 were wrongly deducted from the assess- 
able income rcbuimed, but nevertheless were disclosed, the 
maximum penalty could not exceed the amount of the tax on 
Rs. 12,000, i,e , the difference between Rs. 50,000 and Rs. 38,000. 
To dispose of this coiiucntion, which appears to be wholly fallacious, 
it is enough to say that it has been found by the income tax 
authorities, and it is not now disputed, that the assessces “ deli- 
berately furnished inaccurate particulars ” in respect of the sum 
of Rs. 38,000 and thereby pro tanto the amount of the true 
assessable income was diminished. It follows therefore that if 
what I regard as this obviously erroneous construction of the 
section is adopted this sum of Rs. 38,000 is not to be deducted 
from the total amount of the assessable income for the purpose 
of ascertaining the maximum penalty that can be imposed. 

As'I have already stated however, I am of opinion that under 
Section 28 it is the duty of the income-tax authorities to estimate 
the amount of the penalty, if any that ought to be imposed upon 
contumacious or fraudulent assessees, but that in imposing the 
penalty, the maximum limit that is placed upon the quantum is 
that the penatly must not exceed the difference between the 
amount of the tax on the income assessable under the Act, and the 
amount of the tax upon the assessable income as returned by the 
assessees. 

In the present case the Commissioner of Income Tax in the 
exercise of his discretion did not impose the maximum penalty, 
and in proceedings under Section 28, the income tax authorities 
ought to act fairly and reasonably in the circumstances of each 
case, as the Commissioner appears to have done in the present 
case. But the quantum of the penalty within the statutory limit 
that ought to be imposed is a matter of fact and not of law, and is 
to be determined by the income tax authorities, and not by the 
Court. Bor those reasons the application is dismissed with costs, 
ten gold inohurs. The applicants apply that the fee of Rs. 100 
deposited under Section 66 (2) of the Act should be returned to 
them. The application is rejected. 

Ba XJ, J. — I agree. 


Application rejected. 
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[In The Allahabad High Court.] 

BIEADHMAL LODHA 

V, 

COMMISSIONER OP INCOME TAX. 

Niamatullah and Bennet, JJ. 

November 3, 1933. 

Income Tax — Joint Hindu Family — Partial Division 
OF Properties — j^pplicability of Section 25-A — Plea of 
Division — Whether can be Raised on Appeal — Appeal — 
Assistant Commissioner’s Power to Take Additional Evi- 
dence — Income Tax Act (XI of 1922), Sections 25-A and 31. 

In the case of a partial division of joint family property, 
Section 25-A of the Income Tax Act has no application. That 
section contemplates a case in which a disruption of the family 
occurs, so that the joint family as such ceases to exist. 

The failure of the assessees to substantiate a claim that there 
was a partition of the joint family property, in an earlier year of 
assessment, will not preclude them from raismg the point in a 
subsequent year of assessment. 

Per Bennet, J. — The plea that certain properties which 
had originally belonged to the joint family have been divided 
between the members must he raised at the time of mahing an 
assessment under Section 23 ; it cafinot be raised for the first 
time on an appeal against that assessment. Section 81 {3) (b) 
of the Act only means that an assessment could be set aside on 
the ground that it is defective on the record as it stands and not 
that it should be set aside on the ground that new evidence, if 
heard and accepted, would prove that the assessment was defec- 
tive* 

Niamatullah, J. — A plea of this nature should be tahen 
by the assessees in the first instance by not including the income 
from the divided properties in the total income of the joint 
family in the return. And if this has been done the Assistant 
Commissioner could call for further evidence and enquire in the 
exercise of his power under Section 31 {2). This section gives 
unrestricted discretion to the Assistant Commissioner to maTce 
f urther enquiry, that is, to obtain more evidence throwing light an 
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the question he has to decide, unlihe 0. 41, B. 27, C.P.C., which 
confers oiily very limited 'powers on a Court of appeal. 

Case referred to : 

Shiva Prasad Gupta v. Commissioner op Income Tax 
[1929] (A.I.E. 1929 All. 819 ; 3 I.T.C. 406 ; 124 I.C. 467). 

Case stated by the Coiumissioner of Iiicoine Tax under 
Section 66 (3) of the Inconie Tax Act (XI of 1 922) [Miscellane- 
ous Case No. 92 of 1933]. 

Tej Bahadur Saprti, Bhanl'ar Baran, Jyoti f^arup Oupta 
and Jagannaih Agaru'al, for the assessee. 

K. Verma, for the Coiuimssioner. 

Bennet, J. — This IS a miscellaneous income tax case in which 
an assessee made an application to this Court under Section 66 
(3), Income-tax Act, and this Court franiod five questions provi- 
sionally on the facts as stated hy tlie assessee and required the 
Income Tax Cotninissioner to state a case. The Income Tax 
Commissioner has stated a case and the case has now been argued 
before this Court by learned counsel on each side. The first 
two questions which were framed by this Court provisionally 
were as follows : — 

(1) Whether in the case of a partial division of a joint family 
property Section 26-A has any application ? (2) Whether any 
failure on the part of the assessees to substantiate their claim on 
this point, in an earlier year of assessment, precludes them from 
raising the point in a subsequent year of assessment ? 

In regard to the second question the Income Tax Commis- 
sioner states that the assessees are not precluded from advancing 
a claim, and therefore there is no contest on this point, and we 
accept that view. On the first question the facts as stated are as 
follows : — 

The assessees are a joint Hindu family carrying on business 
in the name of Kanwalnen Haiiiir Singh. The business is 
managed by Eai Bahadur Seth Biradh Mai Lodha, the Tiarta of 
the joint family. Their head-quarters are in Ajmere, but money- 
lending and other transactions are carried on in other parts of 
British India and in Indian States, The joint family submitted 
a return for the income for the year 1927, to November 1928, on 
10th September, 1929, for the year 1929-30. The return was 
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not accepted as correct by the Income Tax Officer because the 
extracts from the accounts showed that losses incurred outside 
British India had been deducted and income derived from 
dividends on shares of the Edward Mills, Boawar, had not been 
included. The assessees were therefore directed by notices under 
Sections 22 (4) and 23 (2), Income Tax Act, to produce account 
books or any other evidence on which they relied to substantiate 
their return. The assessees did appear before the Income Tax 
Officer and proceedings before the Income Tax Officer went on for 
over a year, and on 31st October, 1930, the Income Tax Officer 
assessed the income of the assessees including the dividends on 
shares in the Edward Mills, Beawar. It is in regard to these 
shares that the first question is framed. The facts stated by the 
Commissioner are as follows ; In 1906 there were 392 shares 
purchased by the joint family with joint family funds and they 
were shown in the names of certain members of the joint family 


and of the munim as follows : 

Shares 

Seth Guman Mai 121 

Eai Bahadur Seth Biradh Mai (the present Karta).... 113 
Diwan Bahadur Umed Mai .... 21 

Seth Gadh Mai .... 21 

Seth Chand Mai .... 21 

Seth Abhai Mai .... 85 

Seth Ohoga Lai .... 10 


Total .... 392 


On 20th October, 1922, 315 shares were transferred to the 
names of various members of the joint family as follows : 


Diwan Bahadur Seth Umed Mai (who was 

Shares. 

then 

Karta) 

.... 105 

Seth Biradh Mai (the present Karta) 

.... 53 

Seth Gadh Mai 

.... 52 

Seth Kan Mai 

.... 63 

Seth Jeth Mai 

.... 62 

Total 

.... 316 
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and 76 shares were sold, and one share was given to charity. Up 
to 1926 the income from these shares was taken as part of the 
joint family income for the purposes of income tax assessment, 
and no objection was made. In the year 1927 the manager of the 
joint family made an objection to the inclusion of the income 
derived from these shares in the joint family income and notices 
were issued to the various members of the family to appear before 
the Income Tax Officer in order that an enquiry might be made. 
A letter dated 28th November, 1927, was received from the 
manager asking for a postponement and saying that he would later 
appear and explain in regard to the shares and that the members 
need not attend. He failed however to give any explanation or 
evidence, and on 16th January, 1928, the Income Tax Officer 
informed him that as the evidence required had not been given, 
the income from dividends of the Edward Mills will be treated as 
joiro income. This was done for that year and for the two sub- 
set uent years and no objection was made by the assessees. As we 
have seen, in the year of which the assessment is in question, the 
return omitted this income, and the Income Tax Officer issued 
notices to the assessees to substantiate their return by the 
production of account books and other evidence. The 
order of the Income Tax Officer dated 31st October, 1930, making 
the assessment mentions : “ lucomo shown less and detected on 
examiuatian Bs. 35,918-10-8.” This income apparently includes 
Es. 24,906-9-1. But there Joes not appear to have been any claim 
advanced before the Income Tax Officer in regard to the dividends 
from the Edward Mills on this occasion, and there is no mention 
in his order that any such claim was made. The order is a long 
and detailed one and deals in detail with various items claimed by 
the assessees. There is no allegation in any affidavit of the asses- 
sees that the point was raised before the Income Tax Officer. 
The point was raised before the Assistant Commissioner of Income 
Tax on the appeal of the assessees, and he deals with the point 
and considers an affidavit which was produced by the assessees. 
He states that he was not satisfied with the evidence produced 
before him by the assessees, and he then adds that as the law of 
income tax stands he believes that he is not competent to 
make a decision. He refers to Section 25-A, Income Tax Act, 
and says : 
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“ Under that section the claim that a partition has taken 
place innst be made before the Income Tax Officer while he is 
making his assessment under Section 23 of the Act. It was 
improper for the assessees to raise this question for the first time 
in appeal, and as an appellate Court I am not competent to decide 
the question raised by them now.” 

Now it is contended for the assessees that Section 25-A will 
not cover the present case because Section 25-A refers to a parti- 
tion among the members of the family and the Income Tax 
Officer has to be satisfied that a separation has taken place and 
that the joint family property has been partitioned among the 
various members or groups of members in definite proportions. 
I consider that that objection is correct and that Section 25-A 
does not refer to a case like the present where there is an alle- 
gation that there was no partition in the joint family but there 
was merely a division of a particular portion of the joint family 
property among the various members. Therefore, the answer to 
the first question is in the negative, and is that in the case of a 
partial division of a joint family property Section 25-A has no 
application. But I find it impossible to dispose of this portion 
of the case without framing a further question as follows : 

(1-A) Should the plea that certain shares have been divided 
between the members of a joint Hindu family be raised at the 
time of making an assessment under Section 23 or can it be raised 
for the first time on an appeal against that assessment ? When 
the first question was framed by the Bench of which I was a 
member, we stated quite definitely, as shown on p. 35 of the 
printed book, that : 

“ It appears therefore that on this part of the case two ques- 
tions of law might arise. We say ‘ might arise ’ because wo shall 
have to find ultimately, on the facts to be found by the Commis- 
sioner for our benefit, what are the actual points of law that do 
arise in the case.” 

Section 66 (5) lays down : “ The High Court upon the 
hearing of any such case shall decide the questions of law raised 
thereby.” This shows that it is open to this Court when hearing 
the case on the statement of the Commissioner to decide what 
are the questions of law which arise, and in fact that has been 
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held in the ruling reported in A. LB. 1929 All. 819. In the 
present case when the first question was framed there was nothing 
to show that the objection had not been taken by the assessees 
before the Income Tax Officer, and therefore no question was 
framed on that point. The additional question which I have 
noted as arising was read out by me to learned counsel for the 
assessees at the time of his argument, and he had an opportunity 
of meeting that question. No further statement of the case 
appears necessary on this point as the facts appear to be clear. 
Much argument was made by learned counsel that the Assistant 
Commissioner had based his rejection of the objection solely on 
the ground of Section 26-A. But Section 25-A is not the only 
point to which his order refers, and he has definitely stated : “ It 
was improper for the assessees to raise this question for the first 
time in appeal.” All that Section 26-A provides is that a claim 
which comes under that section should be made at the time of 
making an assessment. Although the present claim does not come 
under Section 25-A it appears to me that it is also a claim which 
must be made at the time of making an assessment. Under the 
Civil Procedure Code it is not open to a party on appeal to ad- 
vance a claim for relief on a ground which he has not“taken in his 
plaint, and even as regards the production of new evidence it is 
laid down by 0. 41, E. 27, that additional evidence can only be 
admitted in appeal where such evidence is required by the appel- 
late Court itself in order to enable it to pronounce judgment, or 
where such evidence has been refused by the Court of first in- 
stance. If the civil Courts are so stringent in regard to the rule 
that new matters should not be raised for the first time in appeal, 
why should it be laid down that appeals under the Income Tax 
Act should be conducted with greater laxity. In the present case, 
as already stated, the assessees sent a return which did not in- 
clude the income from the shares in the Edward Mills, Beawar. 
Under Section 23 (2) the Income Tax Officer considered that the 
return was incomplete on this ground, and this was one of his 
reasons for issuing a notice to the assessees under Section 23 (2) 
“ to produce account books or any other evidence on which they re- 
lied to substantiate their return.” That a notice under Section 23 
(2) was issued is shown by the statement of the case, paragraph 2, 

1—32 
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and is admitted by the assessees in the petition to the Court, 
page 25, paragraph 5. I consider that in reply to this notice 
the assessees should have raised the plea that the shares had 
been divided between the members of the family, and they should 
have produced evidence to support that plea. The return was 
submitted on 10th September, 1929, and the assessment order of 
the Income Tax Officer was made on 31st October, 1930, more 
than a year later so that there was ample time to make the plea 
and produce the evidence. The necessity for evidence on this 
point had been brought to the notice of the assessees by the order 
of the Income Tax Officer dated 16th January, 1928, on page 38 
of the paper book. This was in connection with a plea on the 
point raised on the assessment for the year previous to the year 
now under consideration. 

An allegation like the claim in regard to the Edward 
Mills is an allegation of fact which requires evidence to prove 
it, and it is an allegation which should obviously be made 
before the Income Tax Officer at assessment, when he 
has issued a notice under Section 23 (2) calling on the 
assessees to prove the correctness of their return which has 
omitted theniividends from these shares. The allegation should 
be followed up with evidence to prove it. But the order of the 
Assistant Commissioner on page 17 states that the question was 
raised by the assessees for the first time on appeal. I consider 
that this question (1-A) arises because when this Court has 
decided that the Assistant Commissioner was not correct in hold- 
ing that Section 26-A barred the question being raised before 
him in the appeal, the question remains whether the question 
should or should not be raised before him in the appeal. I do 
not consider that the Assistant Commissioner should be left to 
deqide this for himself without guidance on the point of law by 
this Court. It is the questions of law raised by the case which 
this Court decides under Section 66 (5), and not the questions of 
law raised by the statement of the case. This is especially so in 
cases like the present where the statement was applied on the 
direction of this Court which tentatively framed certain ques- 
tions. In other words, the questions did not arise on the state- 
ment, but the statement arose on the questions. The funda- 
mental question of law on this part of the case is whether the 
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plea raised by the assessees for the first time on appeal can or 
should be entertained on appeal and the question cannot be fully 
decided by the mere finding that the particular reason given by 
the Assistant Commissioner was not correct. 

It is true that Section 31 (3) (&) does give the Assistant 
Commissioner hearing an appeal power to order further enquiry. 
But this is in case he sets aside the assessment and directs the 
Income Tax Officer to make a fresh assessment : 

“ after making such further inquiry as the Income Tax Offi- 
cer thinks fit or the Assistant Commissioner may direct.” 

I consider that the section means that the assessment could 
be set aside on the ground that it is defective on record as it 
stands, and not that it should be set aside on the ground that 
new evidence if heard and accepted would prove that the assess- 
ment was defective. It is only after the assessment is set aside 
that further enquiry would be made, for the purpose of making a 
fresh assessment. But apart from this view of the wording of 
Section 31 (3) (b), I consider that on general principles of the 
law of procedure the question is one which in the circumstances 
of the present case should not be entertained by the Assistant 
Commissioner in appeal. The assessees had ample opportunity 
to raise the matter before the Inconie Tax Officer ; the order of 
the Income Tax Officer in the previous year had given them am- 
ple notice that the Income Tax Officer expected evidence to be 
supplied on such a matter ; and the Income Tax Officer had issued 
a notice to them under Section 23 (2) putting them to the proof 
of the correctness of their return which omitted the income from 
these shares. When in the face of all this the assessees neglect 
to produce any evidence on the point before the Income Tax 
Officer, I consider that they should not be allowed to raise the 
matter for the first time on appeal and expect that a further 
opportunity will be afforded to them to produce evidence. It 
will o'f course be open to the assessees to raise the matter before 
the Income Tax Officer, at the time of assessment in any other 
year, and it is somewhat remarkable that they do not state that 
they have done so. But I consider that there must be some 
finality to the enquiries into the facts for a particular year, and 
I consider that the stage for enquiry was passed when the 
question was rffised. My answer to question (1-A) is that under 
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the oiroumstauces of this case the claim could not be raised for 
the first time in appeal. 

The third and fourth questions are as follows : (3) Whether 
there was any evidence before the Income Tax department for 
the conclusion that the sum of Rs. 36,000 and odd represents 
profits derived by the assessees from transactions in British India ? 
(4) If the profits mentioned in question No. (3) be regarded as 
profits received from transactions that took place in British India, 
whether the losses incurred in respect of the business at Tonk, 
Saronj, Jodhpur and Shahpura shops should not also be regarded, 
as a matter of law, as losses incurred in transactions that took 
place in British India ? 

In regard to these questions the statement of the case is that 
the firm of the joint family has numerous branches in various 
Indian States. In four of these branches, Jaipur, A-lwar, Nimb- 
hera and Kotah, the Income Tax Officer assessed an income of 
Rs. 36,055-12-9. The statement proceeds that the Jaipur and 
Rotah branches alone had from transactions in British India re- 
ceived more than this total sum. The question No. (3) was 
“ Whether there was any evidence before the Income Tax de- 
partment for this conclusion?” The statement of the Commis- 
sioner refers to the account books of the Jaipur branch and those 
of the assessees’ Calcutta, Bombay and Ajmere branches. He 
states that some years ago certain amounts were transferred 
from the headquarters branch at Ajmere to Kotah and Jaipur 
branches. Afterwards it was found that this capital could be 
more profitably utilised in financing transactions in Calcutta and 
Bombay, and it was therefore transferred from the Kotah and 
Jaipur branches to the Calcutta and Bombay branches. The 
Calcutta and Bombay branches pay the interest which is earned 
on this capital to the Kotah and Jaipur branches. The 
evidence for this is the books of the Calcutta, Bombay and 
Jaipur branches where these sums are clearly shown. Now some 
confusion arose from a consideration of how this income has been 
treated under the Act. This income comes under Section 4 (1) 
which lays down that the Act applies to all income, profits or 
gains, accruing, or arising, or received in British India. The inter- 
est on this capital accrues and arises in British India, that is, in 
Calcutta and Bombay, and therefore the Act applies to this income. 
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The answer to this question (3) therefore is in the affirma- 
tive. The question No. (4) asked whether as a rule of law if the 
profits in question No. (3) be regarded as profits which took place 
in transactions in British India, the losses incurred in respect of 
the business at Tonk, Saronj, Jodhpur and Shadpura shops should 
not be regarded as losses in transactions which took place in Bri- 
tish India ? Learned counsel for the assessees did not attempt to 
maintain this proposition, and it is obvious that the answer must 
be in the negative. The losses in the shops in these Indian States 
are n«t shown to have any connection with British India, and no 
income from these shops, had been brought into British India and 
assessed under Section 4 (2). 

The last question No. (5) is as follows ; Whether, in the cir- 
cumstances of the case, the Assistant Commissioner was right in 
law in refusing to investigate the claim as to payment of inter- 
est on deposits alleged to have been made in the business Hamir 
Singh Samir Mai by members of the family and relations not 
members of the family ? 

The question raised hero is very similar to the question 
which I have raised in 1-A. There is a branch of the main 
family business carrying on business at Ajmere styled Hamir 
Singh Samir Mai. The assessees made a claim to the Assistant 
Commissioner on appeal that certain members of the joint family 
acting in their individual capacity and also some relatives had 
deposited their private money with this firm, and that the amount 
of interest paid on these deposits should be allowed as a deduc- 
tion fronthe income derived by the joint family from this branch 
of their business. The return filed by the assessees for this shop 
Hamir Singh Sarnir Mai showed Rs. 84,709-2-0 on the credit 
side and on the debit side Rs. 4,666-1-0. This latter figure 
included six items of interest paid to various ladies. These 
particular deductions were allowed by the Income Tax Officer. 
Under Section 22 (3), Income Tax Act, a person who has furnish- 
ed a return and subsequently discovers any ’omission in it can 
furnish a revised return at any time before the assesssment is 
made. The assessees had sent their return on 10th September, 
1929, and the assessment was not made till more than a year 
later, on 31st October, 1931, but the assessees did not apply at 
any time before the Inoone Tax Officer to correct their return. 
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It was not until the case came on appeal before the Assistant 
Commissioner that the assessees put forward this claim to the 
large amount of Rs. 84,216-16-6 as interest paid by the firm 
which should be allowed as a deduction. Now under Section 31 
(2) the Assistant Commissioner may before the disposal of any 
appeal make such further enquiry as he thinks fit or cause further 
enquiry to be made by the Income Tax Officer. It is claimed by 
learned counsel for the assessees that the Income Tax Commis- 
sioner did not entertain this claim. If such a claim could be enter- 
tained on appeal, then it was a matter for the discretion -ef the 
Income Tax Commissioner whether he should entertain this claim 
or not and make any further enquiry, but as I have stated in 
regard to question 1-A, I consider that such claims cannot be 
legally made on appeal. The Assistant Commissioner was of the 
same opinion and he stated : “ The claim cannot now bo 

entertained by me.” He also referred to Section 25-A and said that 
the claim should have beeu made before the Income Tax Officer. 
I think he was correct in refusing to entertain the claim. At the 
most it can be said that it was a matter for the discretion 
of the Income Tax Officer, that he exercised his discretion 
against the assessees and that he refused to make further enquiry 
on appeal. My answer therefore to the last question is in the 
affirmative. 

As regards the question of costs I consider that the applicants 
have only succeeded on a technical point in regard to the first 
question, and that the real point of substance in the matter is the 
question 1-A on which the assessees fail. The second question 
was not contested by the Commissioner. In my view therefore 
the applicants have failed in this reference, and I hold that they 
are not entitled to any relief arising from the decision which I 
give on these questions. I therefore consider that in view of the 
applicant’s success only on the question of Section 25-A, the 
assessees shall pay three-fourths of the costs of the opposite party 
who will pay one-fourth of the costs of the assessees. I would 
assess the fees of the learned counsel instructed by the Commis- 
sioner at Rs. 250. 

Niamatullah, J. — I have had the advantage of perusing 
the order which my learned brother proposes to pass, and find 
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myself in agresineub with him unreservedly in answering question 
No. 3 in the affirioative and No. 4 in the negative. 

Questions Nos 1 and 2 relate to the same matter and should 
be disposed of together. The facts bearing on those questions 
are as follows : 

The assessees form a joint Hindu family with its principal 
place of business at Ajmere. Among other properties it owned 392 
shares in the Edward Mills, Beawar, standing in the names of the 
various members of the family and its munim. It is not disputed 
by the assessees that the shares formed part of the joint family 
property till 20th October, 1922, when, it is alleged by them, they 
were transferred by the jonit family to some individual members, 
each of whom was to hold a number of shares as his separate 
property. In spite of this alleged arrangement, the income derived 
from these shares was included as part of the income of joint 
family property for the purpose of assessment of income tax. No 
objection was raised by the assessees or any individual member 
thereof till 1926, when the “ karta ” of the family objected to the 
inclusion of the dividend as part of the income derived from the 
family property. Notices were issued to certain members of the 
family demanding their presence before the Income Tax Officer 
for the purpose of an enquiry into the correctness or otherwise 
of the objections preferred by the “ karta.” No appearance was 
however entered by any of them, but the “ karta ” undertook to 
satisfy the Income Tax Officer on the point. He however took 
no further steps. The income derived from the shares was treated 
for assessment purposes as the income derived from joint family 
property. In two subsequent years the dividend was similarly 
treated in the assessment of tax payable by the joint family. It 
does not appear whether in these two years the return furnished 
by the assessees, included the income derived from the shares or 
whether the Income Tax Officer himself added it to the income 
of the family shown in the return or ascertained by him. 

This case relates to the assessment for the year 1929-30. 
It is not disputed that for this year the assessees did not show 
the dividends as part of the income derived from the family 
property. ‘ Income Tax Officer however, obtained correct figures 
from the Edward Mills and included the same for th-e purpose of 
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assessment of super-tax. No question as regards income tax pay- 
able in respect of the income derived from the shares could arise, 
because it had been paid at the source. The account books of 
the joint family were produced before the Income Tax Officer 
probably after notice under Section 23 (2), Income Tax Act, was 
served on the assessees requiring them to produce evidence in 
support of their return. The Income Tax Officer included the 
dividend as part of the family property. 

In appeal to the Assistant Commissioner from the assessment 
made by the Income Tax Officer they objected and alleged that 
the shares did not belong to the joint family but to certain indi- 
vidual members as their separate property. The Assistant Com- 
missioner refused to entertain these pleas on the ground that Sec- 
tion 26-A, Income Tax Act, was a bar to the question being raised 
in appeal. In this connection he referred to what had been done 
in previous years. His order was upheld by the Commissioner, 
who refused to state a case for adjudication by this Court. On 
an application by the assessees, this Court framed among others, 
questions Nos. 1 and 2, which run as follows : 

“ (1) Whether in the case of a partial division of a joint 
family property Section 25-A has any application ? and (2) 
whether any failure on the part of the assessees to substantiate 
their claim on this point, in an earlier year of assessment, 
precludes them from raising the point in a subsequent year of 
assessment ? ” 

The Commissioner has conceded, in the statement of the 
case, that question No. 2 should be answered in the negative. 
He is rightly of opinion that the assessees are not precluded 
from raising a question which has so far not been decided on the 
merits. It is not necessary, in these circumstances, to take any 
further notice of question No. 2. The first question appears to 
be based on the assumption that the assessees’ objection 
amounted to an averment that a “ partial partition ” had taken 
place in the family of the assessees. To avoid possible confusion 
arising from the use of that expression, it should be mentioned 
that what the assessees alleged in substance was that the shares 
originally belonging to the joint family had been transferred to 
individual members thereof, each of whom was to'Tiold the 
shares allotted to him as his separate or self-acquired property 
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without introducing any change in the constitution of the family 
which continues to be a coparcenary body. In one sense, it may 
be considered to be a partial partition in so far as that part of the 
family property has been divided among the members of the joint 
family, apparently not in equal shares — a point which is quite 
immaterial In another sense, the transaction, if in fact it took 
place, amounted to no more than a transfer by the joint Hindu 
family of the shares to certain persons, who were to hold the same 
in their individual capacity, and not as members of the joint 
family. The essence of the matter is that the shares ceased to 
belong to the joint family as such. Whether the transaction be 
styled as one of partial partition of the family property or as 
transfer of part of the family property, Section 25A, Income Tax 
Act, does not, in my opinion, apply. That section contemplates 
a case in which a disruption of the family occurs, so that a joint 
family, as such, ceases to exist and no property previously be- 
longing to it retains the' character of joint family property. It 
is immaterial whether it is divided by metes and bounds or is 
held in defined shares. This is perfectly clear from the language 
employed in Section 2SA (1)^ which provides that : 

“ Where at the time of making an assessment under Sec- 
tion 23 it is claimed by or on behalf of any member of a Hindu 
family hitherto assessed as undivided that a partition has taken 
place among the members of such family, the Income Tax Officer 
shall make such inquiry thereinto as he may think fit, and if he 
is satisfied that separation of the members of the family has taken 
place and that the joint family property has been partitioned 
among the various members or groups of members in definite 
portions, he shall record an order to that effect.” 

What the section contemplates is “ a separation of the mem- 
bers of the family,” which implies that the status of certain mem- 
bers undergoes a change. In other words, they cease to be mem- 
bers of the joint family. It is an elementary rule of Hindu Law 
fihat a mere declaration of an intention to separate brings about 
a disruption of the family, at any rate, so far as the member 
making the declaration is concerned. Partition of the joint 
family property by metes and bounds is not a necessary require- 
ment of the disruption of the family. If the properties re- 
remain intact, but the separating member’s share in them is 

1—23 
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defined, they are nevertheless considered to have been 
“ partitioned.” Partition contemplated by Section 26A is not 
necessarily a partition by metes and bounds. This view finds 
further support from the proviso to sub-section 2, which runs as 
follows : 

“ Provided that all the separated members and groups of 
members shall be liable jointly and severally for the tax assessed 
on the total income received by or on behalf of the joint family 
as such,” 

In cases in which members of a joint Hindu family agree to 
divide among themselves a particular family property, leaving 
their status and the rest of the family property as before, they 
cannot be considered to be “ separated members.” In spite of a 
partial partition of the kind assumed, they continue to remain 
members of the same joint family possessed of joint family pro- 
perty left after the disposition of a part. For these reasons I am 
of opinion that Section 25A was not ' applicable to the circum- 
stances disclosed by the assessees’ objection taken before the 
Assistant Commissioner, and I answer the first question in the 
negative. My learned brother, who has answered question No. 1 
in the manner I have done, proposes to frame an additional 
question, which he has called 1-A, and which runs as 
follows : 

“ Should the plea that certain shares have been divided bet- 
ween the members of a joint Hindu family be raised at the time 
of making an assessment under Section 23 or can be raised for 
the first time on an appeal against that assessment.” 

I do not dispute the proposition that the High Court should 
decide questions of law raised by the statement of the case, 
though any particular point may not have been put in the form 
of a definite question, provided the statement of the case shows 
that such a question arises on the face of it and calls for decision. 
I do not think such is the case before us. The Assistant Com- 
missioner based his decision solely on his view of Section 26A. 
I am unable to say what view he would have taken if he had read 
Section 25A as we have done. The Assistant Commissioner, 
who heard the appeal and before whom the assessees categori- 
cally stated their objection, declined to entertain it on the ground 
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that Section 25A debarred him from giving effect to the objec- 
tion. His view was — and it is based on Section 26A — that, as 
separation had not been alleged before the Income Tax Officer, 
the assessees were not entitled to raise it at a subsequent stage, 
and that the Assistant Goiumissioner, sitting in appeal, was not 
“competent” to entertain it. If Section 26A had been appli- 
cable, the Assistant Commissioner’s refusal to entertain the 
objection would have been probably right, because Section 26A 
directs the Income Tax Officer to make an enquiry into the 
alleged separation after giving notice to the other members con- 
cerned. In other oases Section 31 (2) clearly empowers the 
Assistant Commissioner ; 

“ to make such further inquiry as he thinks fit, or cause further 
inquiry to be made by the Income Tax Officer, before' disposing 
of any appeal before him.” 

It is impossible for us to say that, if the Assistant Commis- 
sioner had not considered himself to be debarred from entertain- 
ing the assessees’ objection, he would not have decided the 
question, if necessary, by making further enquiries into the truth 
or otherwise of the allegations made by the assessees. It should 
be borne in mind that the Income Tax Act contains no rules of 
pleadings of the nature prescribed by the Code of Civil Procedure. 
All that it requires an assessee to do is to make a return of “ his 
total income during the previous year ” : (see Section 22). On 
receipt of this return, the Income Tax Officer may accept it or 
call for proof (Section 23). In the present case, it is not di'sputed 
that the assessees had not shown the income derived from 
the shares as part of the income of the joint family property. 
In any case, their return clearly indicated that they did 
not regard the income derived from the shares as part of the 
joint family property. The Income Tax Officer understood as 
much. Under Section 23 (2), Income Tax Act, it was the duty 
of the Income Tax Officer, if he thought, as he apparently did, 
that the return was incorrect in that respect, to call for proof of 
the fact that the shares had ceased to be part of the joint family 
property. He issued a notice under Section 23 (2), but it does 
not appear that he called for proof on the specific question 
whether the shares had ceased to be part of the family property. 
He however ascertained from the company the amount of 



180 


INCOME TAX KBPOET8 


[1934 


dividend paid and added it to the income shown in the return. 
The company’s register showed that the shares belonged to certain 
individuals and not to a joint family. The assessees do not appear 
to have produced any evidence other than their own account 
hooks and what appeared from the company’s register showing 
that the shares did not stand in the name of the joint family. 

The Income Tax Officer should be deemed to have found that 
the shares still belonged to the joint family, as he included the 
dividend as part of the income of the family. The question was 
pointedly raised before the Assistant Commissioner, who refused 
to adjudicate on it on the materials before him or to make any 
enquiry, in the view he took of Section 26A. We shall not be 
justified if we assume that the Assistant Commissioner would 
have found against the assessees or would have refused to exer- 
cise his powers under Section 31 (2), even if he held, like our- 
selves, that Section 25A -had no application. On the contrary, I 
am inclined to think that a responsible officer like the Assistant 
Commissioner who is to look not only to the interests of public 
finance but is also to administer justice as between the Crown 
and its subjects, would have adjudicated on the question and, if 
necessary considered the question whether further enquiry was 
necessary. The question raised by the assessees is of some 
importance and shall have to be decided sooner or later. The 
assessees alleged that these shares were not part of the family 
property and stood in the names of individuals in their 
own rights. It may be that this arrangement was legitimately 
arrived at by the members of the family, or it may be 
that it was a fraud on income-tax law and that the family is still 
the owner of the shares in question, deriving income therefrom, 
and the alleged transfer to individual members is sham and 
fictitious. As to whether the dividends were credited in the 
account books as income of the joint family is a piece of evidence 
of some value. The Assistant Commissioner did not apply his 
mind at all to this aspect of the case as he thought, erroneously 
to our minds, that Section 25A debarred him from doing so. My 
view on this part of the case proceeds on the assumption that 
the Assistant Commissioner based his order exclusively on 
Section 25A. The Assistant Commissioner’s judgment relevant 
to this point is as follows : ■ 
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“It is admitted by the appellants that the Edward Mills 
shares were originally held by the undivided family as such. 
When part of the property of the undivided family was trans- 
ferred to certain members of that family in their individual capa- 
city, the undivided family became divided in respect of part of 
its property, though in respect of the remainder of its property 
the joint status was retained. Now the procedure to be followed 
when a Hindu undivided family becomes divided (whether in 
respect of part of its property or all its property is immaterial) is 
laid down in Section 25A, Income Tax Act. Under that section 
the claim that a partition has taken place must be made before 
the Income Tax Officer while he is making his assessment under 
Section 23 of the Act, and any order of the Income Tax Officer 
under Section 25A is appealable to the Assistant Commissioner 
of Income-tax under Section 30. In the present case no applica- 
tion under Section 25A was made to the Income Tax Officer by 
the assessees and no order under Section 25A was passed by the 
Income Tax Officer. It was improper for the assessees to raise 
this question for the first time in appeal, and as an appellate 
Court I am not competent to decide the question raised by them 
now. I may however observe that in my opinion the Income 
Tax Officer was correct, in the absence of any application under 
Section 25 A, in regarding the dividends of the Edward Mills 
shares as part of the income of the joint family. He would only 
be justified in regarding the dividends of the Edward Mills shares 
as part of the income of the members of the family in their indi- 
vidual capacity if he had satisfied himself, after inquiry into a 
claim under Section 25A, that the alleged partition had, in fact, 
taken place.” 

I have quoted practically the whole of the order of the 
Assistant Commissioner on this point to show conclusively that 
he based it solely on Section 25A. The sentence “ it was impro- 
per for the assessees to raise this question for the first time in 
appeal ” should not be divorced from its context. What precedes 
and what follows it leaves no room for doubt that the impropriety 
attributed to the assessees consisted of their omission to raise the 
question which according to the Assistant Commissioner, they 
should have raised under Section 25A before the Income Tax 
Officer. . . 
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In the circniiistances explained above I do not think that 
question No. 1-A formulated by my learned brother arises. I 
would have merely answered the questions referred to us and 
disposed of the reference without expressing any opinion on the 
question which properly falls within the jurisdiction of the Assist- 
ant Commissioner, who should decide for himself whether, assum- 
ing Section 26A does not apply the assessees should have done 
more than what they did before the Income Tax Officer ; whether 
on the materials before him any finding, and if so what finding, 
can be arrived at on the question, namely, whether the shares are 
part of the family property ; and whether the Assistant Commis- 
sioner should, in the exercise of his discretion, make such further 
enquiry as he thinks fit under Section 31 (2). But as my learned 
brother has recorded his views on the question raised by him, I 
answer it as follows ; The plea that the shares have been divided 
should have been taken by the assessees, in the first instance, by 
not including the income derived from them in the total in- 
come of the joint family shown in the return. This was done. 
They should have produced evidence in support of the return 
when they were 'served with notice under Section 23 (2). Their 
own account were before the Income Tax Officer, who had also 
access to the register of the company showing that the shares did 
not stand in the name of the joint family as such. An enquiry 
by the Assistant Commissioner could not be claimed as of right ; 
but the Assistant Commissioner could call for further evidence 
and enquire in the exercise of hisi power under Section 31 (2). In 
this case the Assistant Commissioner has not considered the 
question on the merits nor did he refuse to enquire into it under 
Section 31 (2). He could have recorded a finding on the evidence 
already produced and could have called for more. 

I may note that no analogy can be drawn from Order 41, 
Buie 27, Civil Procedure Code, to determine the powers of the 
Assistant Commissioner hearing an appeal under the Income Tax 
Act, Section 31 (2), as the latter gives unrestricted discretion to 
the Assistant Commissioner to make further enquiry, that is, to 
obtain more evidence throwing light on the question which he is 
called upon to decide ; while Order 41 Buie 27 confers very 
limited powers upon a Court of appeal in the matter of admitting 
fresh evidence. 



1934] COMMSB. OF INCOME TAX V. K. A. E. K. FIEM 183 

The only question that remains to be considered is question 
No. 5. The facts are that the assessees had shown in their 
return a sum of Es. 4,000 odd as interest paid by the joint family. 
The Income Tax Officer made an allowance to that extent. In 
appeal before the Assistant Commissioner a deduction of income- 
tax was claimed on no less than Rs. 80,000 odd alleged to have 
been paid to individual members of the joint family as interest 
on sums deposited by them. In other words the correctness of 
their return was repudiated. The Assistant Commissioner 
refused, in these circumstances, to investigate this belated and 
inconsistent claim. He had a discretion to do so ; and no error 
of law can he imputed to him. In this view I answer the 5th 
question in the affirmative. I agree with my learned brother 
as regards costs. 

Beference answered. 

[In the Rangoon High Court.] 
COMMISSIONER OP INCOME TAX, BURMA 

V. 

K. A. R. K. FIRM. 

Page, O.J., Das and Mya Bu, JJ. 

July 10, 1933. 

Income Tax — Money-lending Firm — Purchase op Pro- 
perty IN LIEU of Loan — Valuation oE Assets Pending 
Reconstitution of Firm — Estimated Loss of Capital Value 
— Whether Allowable Deduction. 

Where a money-lending firm was reconstituted during the 
accounting year and, having regard to an impending change in 
the constitution of the firm, a valuation of the assets of the firm 
was made and the firm claimed deduction of a sum of Bs. 841,561 
which represented the estimated loss of the capital value of the 
immovable property which the firm had acquired in the ordinary 
course of business in repayment of loans: Held, that the sum of 
Bs. 34,661 was not a trading loss which had accrued in the 
accounting year hut was merely the estimated depreciation in value 
of the assets based on a revaluation and it could not therefore 
he deducted from the profits for purposes of income-tax. 
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Where immovable 'property is received by a money-lending 
firm in repayment of a loan during the accounting year, unless 
and until that property is sold or otherwise disposed of for value 
there can be no realised trading loss in respect of such 'property 
during the accounting year. 

Case stated by the Commissioner of Income Tax, Burma, 
under Section 66 (2) of the Income Tax Act (XI of 1922) : Civil 
Beference No. 10 of 1933. 

The facts are stated in the judgment of Page, C. J. 

A. Eggar, for the Commissioner of Income Tax. 

N. M. Cowasji and Daniel, for the assesses. 

Page, C. J. — In this case the K.A.B.K. Chettyar Firm, carry- 
ing on business as money-lenders in Pyuin the Toungoo District, 
was assessed for the year 1931-32 upon the profits and gains of 
the firm in the accounting year 1930-31. By a partnership 
agreement executed on 16th July, 1980, the firm was newly 
constituted, an additional partner being taken into the firm which 
previously had consisted of five partners. Thereafter the busi- 
ness was carried on by the six partners, the shares of the new 
partner being different from the shares of the five partners in the 
old firm. The assessment upon the firm and the partners under 
Section 26A, Income Tax Act, was based on the profits of the 
business that had been earned during the accounting year. Now, 
at the time when the firm was reconstituted a valuation of the 
assets of the business had been made but, as was pointed out by 
the assessees in a note to the Assistant Commissioner of Income 
Tax explaining the grounds of the appeal to him from the Income 
Tax Officer this was only a valuation of the stock and property 
forming the assets of the old firm. The old firm possessed inter 
alia immovable property which was acquired by it in the ordinary 
course of business. This property was let out on lease, and 
taxable profits in the form of rent accrued therefrom to the asses- 
sees. The assessees now claim to be entitled to deduct from the 
trading profits in the accounting year a sum of Bs. 34,661 as 
being a trading loss. This sum of Bs. 34,661 represents the 
estimated loss of the capital value of the immovable propeirty 
under the valuation to which reference has been made. 
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For the purpose in hand it is immaterial whether the busi- 
ness is treated as having remained the property of the original 
partnership or as having been transferred to the new partnership, 
and we express no opinion upon that question. It must not be 
taken however, that as at present advised we should be prepared 
to differ from the view taken by the Commissioner of Income 
Tax that the effect of the transaction was that a new firm was 
constituted. The sole question that arises in the present reference 
is whether this sum of Rs. 34,561 was a trading loss realised 
during the accounting year. It does not purport to be anything 
of the sort, and the valuation upon which it is based was not made 
for the purpose of ascertaining the trading loss of the busiuess 
during the accounting year, but for the purpose of obtaining a reva- 
luation of the assets of the business having regard to the impending 
change in the constitution of the firm. Further, no evidence was 
adduced in respect of the immovable property which is alleged to 
have decreased in value to the extent of Rs. 34,561 that there was 
any realized loss of profit during the accounting year or after- 
wards. In the assessment order a deduction is allowed for the loss 
resulting from the sale of a house during the accounting year and 
it appears that the practice of the Income Tax Authorities in con- 
nexion with such assessments as that under consideration, where 
immovable property is received during the accounting year in re- 
payment of a loan by the assesses, is that if during the year the 
property is sold and the proceeds of the sale are less than the loan 
the repayment of which they represent, the difference is allowed 
as a trading loss in the business of the assesses. Unless and until 
property taken in repayment of loans is sold or otherwise disposed 
of for value there can of course be no realized trading loss in 
respect of such property during the accounting year. In my 
opinion this sum of Rs. 34,561, in the circumstances disclosed in 
the present case, was not a trading loss which accrued during the 
accounting year, but was the estimated depreciation in the value 
of the assets of the firm based upon a revaluation of such assets 
made for the purpose, and on the occasion, of the reconstitution 
of the firm. 

For these reasons, in my opinion, the answer to the question 
propounded is in the negative. Costs ten gold mohurs. 

1—24 
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Das, J. — I agree. 
Mta Bu, J. — I agree. 
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Beference answered. 


[In the Allahabad High Court.] 

MAHARAJ KUMAR OF YIZIANAGARAM, In re. 

January 30, 1934. 

Niamatullah and Bennet, JJ. 

Income Tax — Impartible Estate — Allowance Received 
BY Junior Member — Whether Exempt from Income Tax 
AND Super Tax — ‘ Sum Received as Member of Hindu Un- 
divided Family’ — ‘ Agricultural Income ’ — Indian Income 
Tax Act (XI of 1922), Sections 4 (3) (viii) and 14 (1) — Madras 
Impartible Estates Act (II of 1904), Section 4. 

Under a deed of triist executed hy the late Maharaja of 
Vizianagaram^ the holder of an impartible estate governed hy the 
Madras Impartible Estates Act, 1904, the assesses, his younger son, 
was given a monthly allowance of Bs. 5,000. The next Maharaja 
enhanced the amount of maintenance payable to the assesses to 
Bs. 10,000 a month. The Income-tax authorities levied income- 
tax and super-tax on the sum of Bs.1,20,000 which the assesses 
had received in the year 193B1932. The assesses claimed that 
this amount was exempt from tax under Section 14 (I) of the 
Income Tax Act as it was an allowance received hy him as a 
member of an undivided Hindu family and that it was also 
exempt under Section 4 {3) {viii) as it was agricultural income. 
On a reference by the Commissioner : Held, that the j^inior 
member of an impartible Hindu Baj must he considered to be a 
member of an undivided Hindu family in the absence of evidence 
to show that he had separated; there was also a presumption 
that asa j^mior member of the family he was entitled to receive 
maintenance from the income of the family] and the amount of 
Bs. 1,20,000 received by the' assesses was therefore, not liable to 
income-tax or super-tax in view of the exemption contained in 
Section 14 {Tj of the Income Tax Act, sinless it was shown by 
the Income Tax Department that the assesses ivas not entitled by 
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the custom of the 'particular Raj to any maintenance out of the 
income of the liaj. Held, further, that if the alknvance was not 
received hy the assessee as a member of a Hindu undivided 
family it was not exempt from tax as agricultural income under 
Section 4t (5) {viii) of the Act, inasmuch as the immediate source 
of the income to the assessee was not the original source through 
which the estate received the money but the bounty or gift of the 
estate. 

KiSHBN KiSHORE V. OoMMISSIONEE OP INCOME Tax, PUNJAB 
[1933] (II. T.R. 143; I.L. il. 14 Lah. 265 ; 141 I. C. 415; 
A.I.R. 1933 Lah. 284), distinguished. 

Oases referred to : — 

Baijnatu Prasad Singh v. Tej Bali Singh [1921] (I.L.R. 
43 All. 228 ; 48 I. A. 195 ; 60 I.C. 534). 

G-angadhara Eama Eao v. Rajah op Pittapore [1918] 
(I.L.R. 41 Mad. 778; 46 LA. 148; 23 0. W. N. 173; 47 
I. C. 354). 

Sartaj Kuari V. Beoraj Kuari [1888] I. L. R. 10 All. 272 ; 
15 I.A. 61). 

Shiba Prasad Singh v. Prayag Kumari [1932] (I.L.R. 59 
Cal. 1399 ; 138 Ind. Gas. 861 ; 63 M.L.J. 196 ; A. I. R. 1932 P. 0. 
216 ; 36 C. W. N. 1046). 

Venkata Surta Mahipati Rama Krishna Rao v. Court op 
Wards [1899] (I. L. R. 22 Mad. 383 ; 26 I. A 83 ; 1 Bom. L. E. 
277 ; 3 C. W. N. 416). 

Tej Bahadur Sapru, K. N. Katju and Shah Jamil Alam, ioi 
the assessee. 

K. Verma, for the Commissioner of Income Tax. 

Judgment. — This is a Reference by the Commissioner of In- 
come Tax under Section 66 of the Income Tax Act. The assessee 
is Maharaj Kumar of Vizianagaram, the younger brother of the 
present Maharaja of that estate and the second son of the late 
Maharaja who died in 1922. The question that has been submitted 
for decision by this Court is as follows : — 

“Whether on the facts of the case', the amount of 
Es. 1,20,000 received annually by the assessee from the Yizia- 
nagaram Raj is liable to income-tax and super tax or is exempt 
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either under Section 14 (1) of the Act or Section 4 (3) (viii) 
thereof as being agricultural income ? ” 

The facts to which reference has been made m question are 
as follows : — 

The late Maharaja of Vi25iauagaraiu executed a deed of trust 
on October 28, 1912. The deed provided that the trustee, 
Mr. Flower, who was to take over the possession and manage- 
ment of the estate in praesenti should pay off the debts then due 
from the Maharaja, that the heir-apparent should become the 
immediate beneficiary for whom the trustee was to manage the 
estate and that the estate should be made over to the beneficiary 
on his attaining the age of 21. The deed reserved a sum of 
Rs. 25,000 a month, besides certain other benefits which need 
not be mentioned, for the Maharaja himself. It also provided 
that the younger sou, the present assesses, should receive an 
allowance of Rs. 5,000 a month on attaining majority. The deed 
of trust was given effect to, and so far as the record shows the 
Maharaja Kumar was in receipt of the allowance fixed for him 
by the deed. The assesses attained majority in 1924 or 1925. 
By a deed dated February 11, 1928, the present Maharaja, the 
elder brother of the assesses, enhanced the amount of mainten- 
ance of the assesses to Rs. 10,000 a month. The Maharaja Kumar 
has since settled down in Benares in these provinces and owns 
certain other properties besides his allowance. He was required 
by the Income Tax Department to make a return of his income 
for the year 1931-32. The return which he made showed a sum 
of Rs. 20,317, as his total assessable income. He did not include 
the sura of Rs. 1,20,000 received by him in that year as his 
allowance under the deed of trust and the deed of settlement to 
which reference has already been made. The Income Tax 
Officer sent back the return asking him to include the sum as 
part of his assessable income. He complied with the demand for 
making a fresh return but objected to the inclusion of his allow- 
ance as part of his assessable income. The Income Tax Officer 
made an assessment on his total income including the Rs. 1,20,000. 
His appeal to the Assistant Commissioner was unsuccessful. 
The Commissioner of Income Tax has made the present reference 
at his instance. 
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The question which the Commissiouer was required by 
the assessee to refer to this Court for decision were four. The 
Commissioner thought they had been inartistically framed and 
did not adopt them for reference to this Court. He framed the 
question which wo have quoted above and which he thought 
covered all the points which the assessee desired to raise. As 
will appear from a subsequent part of our judgment the question 
framed by the Commissioner does not include an important as- 
pect of the case which was the subject-matter of question No. 2 
framed by the assessee. Taking the question framed by the Com- 
missioner, it will appear that it can be divided into two distinct 
issues : (1) Whether the assessee is exem]3t from payment of in- 
come-tax on the sum of Rs. 1,20,300 received by him as his 
allowance from the Vizianagaram estate under Section 14 (1) of 
the Income Tax Act, and (2) whether that sum, being part of 
the agricultural income of the estate, is exempt from taxation 
under Section 4 (3) (viii) ? Section 14 (1) of the Income Tax 
Act referred to in the first issue runs as follows : — 

The tax shall not be payable by an assessee in respect of 
any sum which he receives as a member of a Hindu undivided 
family.” 

The case put forward on behalf of the assessee is that he 
and the Maharaja are members of an undivided Hindu family and 
that the allowance of Rs. 10,000 a month received by him is paid 
to him as a member of that family. The Commissioner of In- 
come Tax, on the other hand, maintains that the assessee can in 
no sense be considered to be a member of a joint Hindu family 
with the present Maharaja as, firstly, he is separate in food and 
residence, and secondly, the Vizianagaram estate is an imparti- 
ble estate which descends on a single heir who is, in this case, 
the present Maharaja. The Commissioner has not expressed any 
opinion on the further question whether, assuming that the 
assessee is a member of an undivided Hindu family, the allow- 
ance received bj’’ him is a payment made to him as a member of 
that family. This is set out in the assessee’s second question 
but is not covered in the question framed by the Commissioner. 
In the course of the arguments before us that point assumed 
considerable importance and was discussed by learned counsel 
on both sides at length. 
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It is clear to iis that Section 14 (1) can apply only if two 
conditions are made out. The assesses should establish that he 
is a member of a Hindu undivided family and further that the 
sum in question has been received by him as such. It seems to 
us that the relation of cause and effect must exist between the 
position of the assesses as a member of a Hindu undivided family 
and the receipt by him of the sum which is in question for the 
purpose of assessment. If a person who is a member of a Hindu 
undivided family received an allowance not because he is such a 
member but wholly apart from that position Section 14 (1) does 
not apply. It is only if the assesses has received the sum in 
question by virtue of his position as a member of the undivided 
family to which he claims to belong, that the application of Sec- 
tion 14 (1) is attracted. 

The Commissioner disposed of the whole controversy on 
the short ground that the assesses ‘‘lives separately at Benares” 
and “messes separately.” We areolearly of opinion that the ques- 
tion arising in the case cannot be decided solely with reference 
to the manner in which the assesses and the Maharaja are leading 
their lives. The fact that one lives in Vizianagaram and the other 
lives in Benares is not inconsistent with their being members 
of an undivided Hindu family. It is not disputed by the assesses 
that the Vizianagaram Raj is an impartible estate which descends 
upon a single heir. It is, on the other hand, not disputed by the 
Income Tax Department that it is an ancestral estate which has 
been in the family for several generations. The characteristics 
of such an estate have been the subject of numerous judicial deci- 
sions including a number of rulings of their Lordships of the 
Privy Council. We may refer to the latest case on the point in 
Siva Prasad Singh v. Prayag Kumari. After referring to the 
well-known dictum that custom supersedes the general law so 
far as it goes but the latter prevails for all purposes outside the 
custom, their Lordships observe as follows : — 

“ Impartibility is essentially a creature of custom. In the 
case of ordinary joint family property, the members of the family 
have (1) the right of partition, (2) the right to restrain alienations 
by the head of the family except for necessity, (3) the right of 
maintenance and (4) the right of survivorship. The first of 
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these rights cannot exist in the case of an impartible estate 
though ancestral, from the very nature of the estate. The second 
is incompatible with the custom of impartibility as laid 
down in Sartaj Euari v. Deoraj Kuari and Sri Baja Bao 
Venliata Surya Maliipati Bama Krishna Bao v. Court of 
Wards ; and so also the third as held in Qangadhara Bama 
Bao V. Bajah of Pittapore. To this extent the general law of 
Mitakshara has been superseded by custom and the impartible 
estate, though ancestral, is clothed with the incidents of self- 
acquired and separate property. But the right of survivorship 
is not inconsistent with the custom of impartibility. The right, 
therefore, still remains and this is what was held in Baijnath 
Prasad Singh v. Tej Bali Singh. To this extent the estate still 
retains its character of joint family property and its devolution 
is governed by the general Mitakshara law applicable to such 
property. Though the other rights, which a coparcener acquires 
by birth in joint family property no longer exist, the birth-right 
of the senior member to take by survivorship still remains. Nor 
is this right a mere spes successionis similar to that of a rever- 
sioner succeeding on the death of a Hindu widow to her husband’s 
estate. It is a right which is capable of being renounced and 
surrendered. Such being their Lordships’ view, it follows that 
in order to establish that a family governed by the Mitakshara in 
which there is an ancestral impartible estate, has ceased to be 
joint it is necessary to prove an intention, express or implied, on 
the part of the junior members of the family to renounce their 
right of succession to the estate. It is not sufficient to show a 
separation merely in food and worship.” 

According to this theory of the rights of junior members of 
a family possessed of an ancestral impartible Raj every son 
acquires by birth a right to the estate and becomes the member 
of a joint Hindu family with the holder of the estate. But for 
the custom of impartibility he would be entitled to all the rights 
of a member of a joint family which the Hindu Law gives him 
including the right to demand partition and to participate in the 
enjoyment of the income of the estate. The custom has super- 
seded the Hindu Law to the extent indicated by their Lordships. 
The junior members remain members of an undivided family 
and the custom does not supersede the general law as far as 
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their status is concerned though their rights to demand partition 
and to participate in the income of the estate is taken away. 
Where any one of them is entitled by custom to maintenance out 
of the income of the estate he is to that extent entitled to parti- 
cipate in the enjoyment of the undivided estate. 

In the estates which are governed by the Madras Impar- 
tible Estates Act, 1904 (Madras Act No. II of 1904), the legisla- 
ture has imposed certain limitations on the power of the holder 
of an impartible estate. Vizianagram Raj is oue of the estates to 
which that Act applies. Section 2 (3) defines the proprietor of an 
impartible estate as meaning a “ person who is entitled to posses- 
sion thereof as single heir under the special custom of the family 
or locality in which the estate is situated or, if there be no such 
family or local custom, under the general custom regulating the 
succession to impartible estates in Southern India.” Section 4 
provides ; “ The proprietor of an impartible estate shall be in- 
capable of alienating or binding by his debts, such estate or any 
part thereof beyond his own lifetime unless the alicnatiou shall 
be made, or the debts incurred under circumstances which would 
entitle the managing member of a joint Hindu family not being 
the father or grandfather of the other coparceners, to make an 
alienation of the joint property or incur a debt binding on 
the shares of the other coparceners independently of their 
consent.” Taking the attributes of an impartible Raj with the 
provisions of the Madras Impartible Estates Act of 1904, it will 
appear that junior members in the Vizianagaram family have 
not only a right to succeed by survivorship as declared by their 
Lordships of the Privy Council in the case to which reference 
has already been made, but have a right to control the actions of 
the ruling Maharaja in making alienations and incurring debts. 
In so far as Section 4 imposes certain limitations on the powers 
of the proprietors of impartible estates to which it applies, it 
improves the position of the junior members of the family. In 
case of improper alienations the junior members can sue for set- 
ting aside such alienations. The proprietor of the impartible es- 
tate cannot incur debts except within the limits allowed to a karta 
of a joint Hindu family subject to the Mitakshara law. It follows 
that unless a disruption of the Vizianagaram family has taken 
place, the assesses, as a member of that family having acquired 
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a right in. the ancestral property by birth cannot but be consider- 
ed to be a member of a Hindu undivided family within the 
meaning of Section 14 (1) of the Income Tax Act. The learned 
Advocate for the Income Tax Oominissioner strongly relied 
upon certain observations occurring in cases which are all refer- 
red to in the latest judgment of the Privy Council mentioned 
above. It is argued that in families possessing impartible pro- 
perties the right of a junior member as a member of an undivided 
Hi ndu family is recognised for one solitary purpose, nauiely, that 
he has a chance to succeed by survivorship. It is pointed out that 
the proprietor of the estate has full power to deal with the 
income arising therefrom in any manner, he can likewise divert 
the succession to the property by will and can otherwise alienate 
and that junior members of the family cannot of right claim 
separate maintenance. In the first place all these attributes are 
not possessed by impartible estates which though ancestral are 
subject to the Madras Impartible Estates Act, 1904. In the 
second place the question before us is one of status and not one 
of the extent to which a junior member is entitled to participate 
in the income accruing from the ancestral property and to 
challenge the acts of the holder thereof. Even in an ordinary 
joint Hindu family governed by Mitakshara the rights of 
junior members are somewhat limited, though having regard 
to his right to claim partition he can insist on enjoyment 
of the joint ' family property to a far greater extent than 
a member of a joint Hindu family possessed of impartible 
property. It cannot be disputed that since a younger son 
of the proprietor of an impartible Raj acquires an interest 
by birth he acquires the position of a member of ah undivided 
family, even though his rights do not extend to a power to claim 
partition and to restrain the actions of the proprietor. He will 
cease t6 be a member of such an undivided family. only if, to use 
the words of their Lordships of the Privy Council already quoted, 
he “ renounces his right of succession to the estate.” It is not 
suggested that the present assessee has ever indicated expressly 
or by necessary implication that he renounced his right as a 
member of the undivided Hindu family to which he undoubtedly 
belonged when he was born. Separate residence and separate 
messing to which great importance has been attached by the 

I— 2S 
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Income Tax Commissioner may be some of the indicia by which 
the joint character or otherwise of a family may be ascertained 
but in case of members of wealthy families they are not only in- 
conclusive but of little evidential value. For these reasons we 
hold that the assesses must be considered to be a member of a 
Hindu undivided family, of which the other member is the 
present Maharaja of Vizianagaram. 

The next questiou is whether the amount of Es. 10,000 a 
month which assesses is in receipt of can be considered to be in- 
come received by him as a member of the undivided family to 
which he belongs. As already mentioned, if the sum be considered 
to be in the nature of a gift, pure and simple, by the assessee’s 
father and brother it cannot be characterised as income received 
by a member of a Hindu undivided family as such. The Commis- 
sioner of Income Tax has not addressed himself to this aspect of 
the case though it was contemplated in the second question 
formulated by the assesses. It seems to us that if the assesses 
was, by custom applicable to the Vizianagaram estate, entitled to 
be maintained with the revenue of the estate and if the allowance 
fixed for him by his father and brother is in satisfaction of his 
right to be so maintained he should be considered to have receiv- 
ed it as a member of a Hindu undivided family. Ordinarily 
every junior member of an undivided family possessed of imparti- 
ble property is not of right entitled to claim maintenance in the 
absence of custom to the contrary. In each case a junior member 
claiming to be entitled must establish a custom to that effect. 
The quantum of proof will however, vary with the position of the 
claimant. It the case of a younger son, his right of maintenance 
from the holder of the impartible Eaj has been so often asserted 
and recognised that a Court is entitled to presume that such a right 
exists. In Oangadhara Bama Boo v. Bajah of Pitfapore, which 
was a case in which the son of the adopted son of the last proprietor 
of an impartible estate claimed maintenance from the succeeding 
holder of the estate under a will, their Lordships of the Privy 
Council observed as follows : — 

“ This proposition, it must be noted, does not negative the 
doctrine that there are members of the family entitled to main- 
tenance in the case of an impartible zemindari. Just as the 
iinpartibility is the creature of custom, so custom may and does 
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afiSrm a right to maintenance in certain members of the family. 
No attempt has been, as already stated, made by the plaintiff to 
prove any special custom in this zemindari. That by itself in 
the case of some claims would not be fatal. When a custom or 
usage whether in regard to a tenure or a contract or a family 
right, is repeatedly brought to the notice of the Courts of a 
country the Courts may hold that custom or usage to be 
introduced into the law without the necessity of proof in each 
individual case. It becomes in the end truly a matter of process 
and pleading. Analogy may be found in instances in the law 
merchant or in certain customs in copyhold tenure. In the 
matter in hand their Lordships do not doubt that the right of 
sons to maintenance in an impartible zemindari has been so 
often recognised that it would not be necessary to prove the 
custom in each case.” 

In the case before their Lordships the right of maintenance 
was negatived for two reasons namely, firstly, because the 
plaintifi did not claim a right of maintenance on the ground of 
relationship with the holder of the impartible Eaj and secondly 
that he was not the son or such near relation of the holder of 
the impartible Baj in whose favour a customary right of mainten- 
ance could have been presumed, having regard to the notoriety 
of such usage. In the case before us the general observation 
made by their Lordships of the Privy Council and quoted above 
fully applies. Prima facie and in the absence of proof to 
the contrary the younger son of the late Maharaja, as the 
assesses is, was of right entitled to be maintained out of the 
income of the impartible property. The assesses is not receiving 
any other allowance for maintenance. It is permissible to infer 
that the Maharaja recognised his right and fixed it in the then 
circumstances of the estate at Es. 6,000 a month. Subsequently 
his brother raised it to Es. 10,000, probably in view of the 
improved resources of the estate on which the amount must 
necessarily depend. 

The learned Advocate for the Income Tax Commissioner 
relied on certain cases in which allowances paid to widows 
were held to be separately taxable. This class of cases is quite 
different from the ease before us, as widows cannot be regarded 
as members of an undivided Hindu family within the meaning 
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of Section 14 (1), Income Tax Act. On the same ground the 
case of Kishen Kishore y. Commissioner of Income Tax, Punjab, 
is distinguishable. The learned judges who decided that case 
definitely held that the assessee was separate. In their view the 
assessee had accepted the allowance and severed himself from 
the family. The allowance could not be considered as part of 
the family property so as to make the holder of the impartible 
property liable for the income-tax. In the case before us the 
allowance is part of the income of the Eaj and the tax is payable 
at the source. 

For these reasons we answer the first part of the question 
referred to us as follows : — 

The amount of Es. 1,20,000 received annually by the asses- 
see from the Vizianagarara Eaj is not liable to income-tax and 
super-tax unless it is shown by the Income Tax Department that 
the assessee was not entitled by custom to any maintenance out 
of the income of the Eaj. 

We have added a qualification to the answer which we pro- 
pose to give to the reference because the right of the assessee to 
receive maintenance from the income of the Eaj depends upon 
proof of custom applicable to the estate. As already held, the 
custom is of such notoriety that it should be presumed in case 
of a younger son. The presumption, however, is not conclusive 
but can be rebutted. It is open to the Income Tax Department 
to ofier proof that such a custom does not exist in this family. 
As this aspect of the case was not present to the mind of the In- 
come Tax Officer or the Assistant Commissioner we reserve to 
the department the liberty of proving if they can, the absence of 
the custom, which we have presumed in favour of the assessee. 

As to whether the allowance received by the assessee is 
exempt under Section 4 (3) (viii) said to be part of the agri- 
cultural income of the estate, our answer is in the negative. If 
the allowance is not received by the assessee as a member of an 
undivided Hindu family his source is not the original 
source through which the Vizianagaram estate received the 
money. His immediate source is the bounty or gift by the 
estate in which case it cannot be considered to be agri- 
cultural income and cannot be exempt from income-tax under 
Section 4 (3) (viii). 
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For the reasons stated above wc answer the question refer- 
red to us in the manner indicated above. The assessec shall have 
his costs of this reference. We fix coiuisel’s fees on each side at 
Es. 5,000. 

Order accordingly . 


[In the Judicial Commissioner’s Court of Sind.] 
COMMISSIONER OF INCOME TAX, BOMBAY 

V. 

BULCHAND KESHAVDAS. 

July 19, 1933. 

Rupchand, J. C., and Mehta, A. J. C. 

Income Tax — Appeal to Privy Council — Order Requir- 
ing Commissioner to State Case Arising out of Order Re- 
fusing Registration of Firm — Leave to Appeal — Indian In- 
come Tax Act (XI of 1922), Section 66A. 

Where the Commissioner of Income Tax applied for leave to 
appeal to the Privy Council from an order of the Judicial Com- 
missioner's Court requiring him to refer to that Court certain 
questions of law arising out of an order of an Income Tax Officer 
refusing to register certain persons as a firm, on the ground that 
an order refusing registration as a firm was a final order and the 
Judicial Commissioner's Court had no jurisdiction to require the 
Commissioner to state the case : Held, that the case was a fit one 
in which leave should he granted under Section 66A of the Act to 
appeal to the Privy Council. 

Cases referred to : — 

Bulchand Keshavdas V. Commissioner of Income Tax, 
Bombay [1930] (128 I.C. 678 ; A.I.R. 1930 Sind 301). 

Ramlal Murlidhar, In re [1931] (I, L. R. 58 Cal. 1006 ; 
134 I.C. 1056 ; A.I.R. 1931 Cal. 682). 

Judgment. — ^We think that this is a fit case in which leave 
should be granted under Section 66A of the Income Tax Act, 
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to the Coimnissioner of Iiicoinc Tax to enable him to appeal to 
His Majesty in Council. He challenges the jurisdiction of this 
Court to have compelled him to refer certain questions of law for 
opinion under Section 66 (3) of the Act. His case is that an 
order passed by the Income Tax Officer refusing to register the 
opponents as a firm for the purposes of the Act on the ground 
that the agreement produced by them was not an instrument 
within the meaning of Section 2, Clause (14), of the Act is a final 
order and such order may only be reviewed by the Income Tax 
Officer himself or be interfered with in revision by the Commis- 
sioner of Income Tax ; and that therefore any question of law 
arising out of the decision of the Income Tax Collector refusing 
registration cannot be made a ground either of appeal to the 
Assistant Commissioner of Income Tax or be made a subject of 
a reference to this Court. The point raised Ijy the Commissioner 
of Income Tax does not appear to have been dealt with by any 
other Court. The reason for holding a view contrary 
to that expressed by him is contained in the judgment given 
by this Court on July 26, 1930. However strong we may feel 
as to the correctness of the reasons given by this Court on 
the point in issue, it is possible that their Lordships of the 
Privy Council might come to a difiereut conclusion. If the law 
permits the Commissioner of Income Tax to have the judgment 
of this Court examined by their Lordships of the Privy Council, 
there is no reason why this request should not be granted. It is 
rather unfortunate that the Commissioner of Income Tax should 
have asked for leave to appeal to His Majesty in Council on the 
point of jurisdiction in the present case when he does not scoiu 
to challenge the correctness of the advice given to him on the 
specific questions of law which were ordered to be referred. As 
a matter of fact on the specific question of law answered by this 
Court a view somewhat similar to that taken by this Court has since 
been taken by the Calcutta High Court in In reliamlal Murlidhar 
[68 Cal. at p. 1007]. In that case his Lordship the Chief Justice 
has referred to the Judgment of this -Court in the following 
words : 

“We have been referred to a decision of the Court of the 
Judicial Commissioner of Sind ; Bulchand Keshavdas v. Com- 
missioner of Income Taai. Mr. Boy had adopted the observation 
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of the Additional Judicial Commissioner, Mr. Rupchand, in that 
case as part of his argument. It appears to me that the reason- 
ing of the learned Judicial Commissioner supports the view 
which I have expressed.” 

It would also appear that it is hardly likely that the appeal 
filed by the Commissioner of Income Tax will be defended. The 
registration of the partnership instrument was thrown out in 
limine on the ground that the partnership instrument was signed 
by the working partners only. The Income Tax Authorities 
have still got the right of throwing out this instrument on the 
merits. Under the circumstances the opponents stand to gain 
very little by incurring heavy expenditure of engaging Counsel 
to appear for them before their Lordships of the Privy Council. 
But these considerations are in my opinion not sufficient to de- 
prive the Commissioner of Income Tax of his right to have the 
leave asked for. We accordingly grant him the necessary certi- 
ficate under Section 66A on the usual terms. 

Certificate granted. 


[In the Lahoee High Couet.] 

KANGRA VALLEY ESTATE CO., LTD., In re. 

Jai Lai and Munroe, JJ. 

June 28, 1933. 

Income Tax — Refeeenoe — Eoem of Statement of Case — 
Commissionee’s Duty to Considee Points Raised by Assesses 
— Indian Income Tax Act (XI of 1922), Section 66 (2) — Lahoee 
High Couet Rules 11 and 12. 

Under the Buies of the Lahore High Court regarding appli- 
cations under Section 66 (2) of the Income Tax Act if the Com- 
missioner receives within the prescribed time any suggestions 
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from the assessee as to the nature of the questions to he ref erred 
he should not settle the final form of the statement of the case 
without reference to those suggestions. 

Eeference under Section 66 (2) of the Indian Income Tax 
Act, by the Commissioner of Income Tax, Punjab and N. W. 
F. P. 

Badri Das and Bohan Lai, for the assessee. 

J. N. Aggarwal, for the Commissioner of Income Tax. 

Order. — This is a reference to this Court by the Commis- 
sioner of Income Tax under Section 66 (2) of the Income Tax 
Act (XI of 1922). The Commissioner of Income Tax prepared a 
draft statement of the case and sent it to Rao Bahadur Bakhshi 
Sohan Lai. On July 4, 1932, Bakhshi Sohan Lai wrote a letter 
to the Commissioner pointing out that certain facts had not been 
fully stated, setting out those facts and pointing out that certain 
documents had been produced and to these documents there was 
no reference in the statement of the case prepared by the Com- 
missioner. Under the rules regarding applications under the 
above-mentioned section, it is the duty of the Commissioner to 
settle the case in its final form only if no suggestion, addition or 
amendment is received by him within fourteen days, but if a 
question does arise in the statement of the case it is clearly, 
from the wording of Rule 12, his duty to decide whether he and 
the assessee are able or unable to agree. If they are able to agree, 
of course, no difficulty arises, and provisions are made by the 
rule of what should happen if they are unable to agree. 

Instead of carrying out the instructions contained in Rule 
12, the Commissioner in this case settled the case in its final 
form without regard to the points raised in the letter of July 4, 
1932, and so far as the information before us is, without any 
further communication to Rao Bahadur Bakhshi Sohan Lai. In 
these circumstances no course is open to us but to send the case 
back to the Commissioner in order that he niay comply with 
Rules 11 and 12 of the rules regarding the applications, and this 
we do, awarding to the assessee Rs. 32, costs of to-day, irrespec- 
tive of the final result of this reference. 

Case sent bach. 
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[In the Rangoon High Court.] 

COMMISSIONER OP INCOME TAX, BURMA. 

V. 

C. P. L, E. CHETTIYAR FIRM. 

Page, C. J., Das and Sen, JJ. 

March 7, 1934. 

Income Tax — Reference — Application to Require Com- 
missioner to State Case — Jurisdiction op High Court to Re- 
quire Commissioner to Refer Questions Not Duly Raised by 
Assessed Before Commissioner — Right to Apply for Man- 
damus — Income Tax Act (XI of 1922), Section 66, Sub-sec- 
tions (2) and (3). 

The Sigh Court has no jurisdiction^ on an applicatio7i hy an 
assesses under sub-section (S) of Section 66 of the Inco^ne Tax Act, 
to order the Commissioner of Income Tax to state a case and refer 
any question of law for consideration by the High Court which 
the assesses has not duly required the Commissioner to refer under 
stob-section (3) of the said section. 

Obiter .* Since the enactment of the Income Tax Act of 1923 
the assesses is not entitled to apply under Section 45 of the Speci- 
fic Belief Act for an order in the nature of a mandamus requir- 
ing the Commissioner to state a case and refer a question of law, 
because a specific and adequate remedy in that behalf is available 
to the assesses under sub-sections (2) and (5) of Section 66 of the 
Incoj7ie Tax Act, Qiifcre : whether it is open to the Croum to 
apply to the Court in a proper case for an order in the nature of 
a mandamus requirmg the Commissioner to state a case and refer 
a question of law under suh-sectio7i (I) of Section 66. 

Cases referred to : 

A. K. A. C. T. V. Chettiyar Firm v. Commissioner of 
Income Tax [1928] (I. L. R. 6 Rang. 492 ; 113 I. C. 810 ; A. I. R. 
1928 Rang. 281). 

Aloock Ashdown & Co. v. Chief Revenue Authority, Bom- 
bay [1923] (60 I. A. 227 ; I.L.R. 47 Boui. 742 ; 76 I.C. 392 ; 
A. I. R. 1923 P. C. 138). 

Caledonian Railway Co. v. Banks [1881] (1 Tax Cas. 487). 

I— 20 
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Commissioner of Income Tax v. MATiAiu.iATrniTiuA.T <»f 
Dhaebhanga [1933] (60 I. A. 146 ; 1933 I. T. 11. 91 ; I. L. R. 12 
Pat. 318 ; A.I.R. 1933 p.C. 108.) 

Commissioner of Income Tax r. National Mutumj Ijife 
Association of Austealasia Ltd. [1931] (I.L.R. -15 Rom. 637 ; 
134 I.C. 655 ; 1932 Comp. Cas. 1 ; 33 Bom. L. R. 807.) 

Commissioner op Income Tax r. B.K.N.P.R. CirETTiYAR 
Firm [1930] (I L.R. 8 Rang. 209 ; 125 I.C. 311; A. I. R. 1930 
Rang. 78.) 

E. M. Chettitae Fiem r. Commissioner of Income Tax 
[1930] (I. L. B. 8 Rang. 435; 127 I.C. 473; A. 1. R. 1930 
Rang. 274.) 

IsHAR Das Dhaeam Chand, In rc [1926] (92 1. C. 249 ; A.I.R. 
1926 Lah. 168.) 

KAJORIMAL IvaLYANMAL ?!. COMMISSIONFR OF IN(!0ME Tax 

[1930] (122 I.C. 741 ; A.I.R. 1930 All. 209.) 

Lalla Mae Hardeodas Cotton Sfinning Mili^s, In re 
[1924] (I.L.R. 46 All. 1 ; 75 I.C. 339 ; A.I.R. 1924 All. 137.) 

Makhan Lal Ram Sardf, In re [1925] (86 I. C. 27 ; A.I.R. 
1925 All. 298.) 

North Staffordshiee Railway Co. 0. Edge [1920] (A.C. 
254 ; 89L.J.K.B. 78 ; 122 L.T. 385.) 

Eadhey Lal Balmukund, In re [1931] (I.L.R. 52 All. 991; 
130 I.C. 634 ; A.I.R. 1931 All. 23.) 

S. A. Subbiah Aiyar t\ Commissioneii of Income T'ax 
[1930] (I. L. R. 53 Mad. 610; 127 1.0. 131 ; A. I. R. 1930 
Mad. 449). 

Sein Seng Hin v. Commissioner op Income Tax [1925] (89 
I.C. 785 ; A.I.R. 192.5 Rang. 252.) 

Shiva Prasad Gupta r. Commissioner op Income Tax [1929] 
(124 I. C. 467 ; A.I.R. 1929 All. 819.) 

Thiruvenkata Mudalur ■/’. Commissioner of Income Tax 
[1928] (110 1.G. 742 ; A.I.R. 1928 Mad. 889 ; 66 M.L.J. 19.) 

Tbikamji Jivandas V . Commissioner of Income Tax [1925] 

(I. L. R. 4 Pat. 224; 86 I.C. 170; A. 1. R. 1925 Fat. 
362.) 
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Trustees Corporation (Indca) Ltd. v. Commissioner of 
Income Tax [1930] (57 I.A. 152 ; I. L. E. 54 Bom, 437 ; 123 I.C. 
177 ; A.I.E. 1930 P.C. 151.) 

Government Advocate, for fclic Commissioner of Income Tax. 

Page, C. J. — Pursuant to an order of the High Court mider 
Section 66 (3), Income Tax Act, dated 27th July, 1933, the Com- 
missioner of Income Tax has propoimdccl the following questions 
for determination by the Court: (1) where the Commissioner of 
Income Tax has refused to state a case under Section 66 (2), has 
the Court jurisdiction, under Section 66 (3), to require the Com- 
missioner to state a case in respect of a further question of law 
which appears to the Court to have arisen in the course of the 
assessment ? (2) whether, in making an assessment under Sec- 
tion 34 the Income Tax Officer is entitled to assess sources of 
income in respect of which an assessment has already been 
made ? The answer to the first question depends upon the true 
construction of Section 66 (3), Income Tax Act. Section 66 (2) 
and (3) runs as follows : 

“ 66 (2). Within sixty days of the date on which he is 
served with notice of an order under Section 31 or of Section 32 
or of the making of a decision by a Board of Eeferees under Sec- 
tion 33-A the assessee in respect of whom the order or decision 
was passed may, by application accompanied by a fee of one 
hundred rupees or such lesser sum as may bo prescribed, require 
the Commissioner to refer to the High Court any question of 
law arising out of such order or decision, and the Commissioner 
shall, within sixty days of the receipt of such application, draw 
up a statement of the case and refer it with his own opinion 
thereon to the High Court : Provided that, if, in exercise of his 
power of revision under Section 33 the Commissioner decides 
the question, the assessee may withdraw his application, and if 
he does so, the fee paid shall be refunded. 

(3) If, on any application being made under sub-section (2), 
the Commissioner refuses to state the case on the ground that no 
question of law arises, the assessee may, within six months from 
the date on which he is served with notice of the refusal, apply 
to the High Court, and the High Court, if it is not satisfied of 
the correctness of the Commissioner’s decision, may require the 
Commissioner to state the case and to refer it, and, on receipt 
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of any such requisition, the Commissioner shall state and refer 
the case accordingly.” 

The material facts necessary for the purpose of disposing of 
the present case are set out in the order of the Comiuissioner of 
15th December, 1932 : 

“The asscssecs’ 1929-30 assessment was first inii.de under 
Section 23 (3) on an income of Rs. 10,889 of which Rs. 18,889 
was income from business. In tho course of tlie next year’s 
assessment, tho Income Tax Officer found thiit tlio income from 
certain investments of the asscssecs had not boon shown in the 
accounts produced. He therefore reopened tho 1929-30 assess- 
ment under Section 34. In tho notice issued under that section, 
he stated that he proposed to assess the income from business and 
investments which had practically escaped assessment. The 
Income Tax Officer also called for the heiidquarters’ accounts. 
As these were not produced, he made the rc-assessmeiit under 
Section 23 (4), and determined tho assessoes’ iucoino to bo 
Rs. 31,000, of which Rs. 30,000 was the income from business. 
On appeal, the assessment was upheld. 

The assessees under Section 66 (2) duly applied to the Com- 
missioner, requiring him to refer to the High Court three ques- 
tions of law which tho assessees contended arose out of tho order 
of the Assistant Commissioner. Tho Commissioner, for reasons 
upon which it is not necessary to enter, refused to state a 
case in respect of these three questions, and at the hearing of 
the subsequent application for a mandamus under Section 66(3) 
the assessees did not press for an ortlor of tho Court requir- 
ing the Commissioner to state a case in respect of any of 
these questions. It appears that tho assessoes had also applied 
to the Commissioner in an application, which admittedly was 
presented outside the time limit prescribed under Section 66 (2), 
requiring him to refer to the High Court two further ques- 
tions of law which the assessees alleged arose out of tho order 
of the Assistant Commissioner: (1) On a true construction 
of Section 34 of the Act and in the circumstances whether 
the assessment under Section 23 (4) is valid ? (2) Whether the 
Income Tax Officer was Justified in law in holding to tho con- 
trary when the burden of proof required by the assossce has been 
substantially rebutted ? It is unnecessary to discuss either the 
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of any such requisition, the Commission or shall state and refer 
the case accordingly.** 

The ]naterial facts necessary for the purpose of disposing of 
the present case are set out in the order of the Commissioner of 
15th December, 1932 : 

“The assessees* 1929-30 assessment was first inside under 
Section 23 (3) on an income of Rs. 19,889 of which Rs. 18,889 
was income from business. In the course of the next year’s 
assessment, the Income Tax Officer found that the income from 
certain investments of the assessees had not been shown in the 
accounts produced. He therefore reopened the 1929-30 assess- 
ment under Section 34. In the notice issued under that section, 
he stated that he proposed to assess the income from business and 
investments which had practically escaped assessment. The 
Inconje Tax Officer also called for the headquarters* accounts. 
As these were not produced, he made the rc-assossment uuder 
Section 23 (4), and determined the assessees* income to be 
Rs. 31,000, of which Rs. 30,000 was the income from business. 
On appeal, the assessment was upheld. 

The assessees under Section 66 (2) duly applied to the Com- 
missioner, requiring him to refer to the High Court three ques- 
tions of law which the assessees contended arose out of the order 
of the Assistant Commissioner. The Commissioner, for reasons 
upon which it is nob necessary to enter, refused to state a 
case in respect of these three questions, and at the hearing of 
the subsequent application for a mandamus under Section 66 (3) 
the assessees did not press for an order of the Court requir- 
ing the Commissioner to state a case in respect of any of 
these questions. It appears that the assessees had also applied 
to the Commissioner in an application, which admittedly was 
presented outside the time limit prescribed under Section 66 (2), 
requiring him to refer bo the High Court two further ques- 
tions of law which the assessees alleged arose out of the order 
of the Assistant Commissioner: (1) On a true construction 
of Section 34 of the Act and in the circumstances whether 
the assessment under Section 23 (4) is valid ? (2) Whether the 
Income Tax Officer was justified in law in holding to the con- 
trary when the burden of proof required by the assessee has been 
substantially rebutted ? It is unnecessary to discuss either the 
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form or the substance of these questions, because the Commissio- 
ner refused, and, in my opinion, rightly refused, to state a case or 
to refer either of these questions for determination by the High 
Court, upon the ground that the application requiring him to refer 
these questions was out of time. The assesseos then applied to 
the High Court under Section 66 (3), for an order requiring the 
Commissioner to state a case and refer these two questions for 
the determination of the High Court. At the hearing of the appli- 
cation for the mandamus it was conceded that the assessees were 
not entitled to apply for aii order requiring the Commissioner to 
refer either of these two questions, because admittedly the 
application in that behalt had been presented to the Commissioner 
out of time. It is to be observed that iu future different considera- 
tions will arise in this oounexiou, having regard to the provisions 
of Act XVIII of 1933, Section 28 {d) and (e). On behalf of the 
assessees, however, it was contended that the Court had power, 
under Section 66 (3) or Section 66 (1) to order the Commissioner 
to state a case and refer any question of law which the Court was 
of opinion arose out of the order of the Assistant Commissioner 
or Commissioner under Section 66 (2), notwithstanding that such 
question of law' was not duly raised before either the Assistant 
Commissioner or Commissioner and was one which, having regard 
to the fact that the provisions of Section 66 (2) had not been 
complied with, the assessees were not entitled to require the 
Coininissioner to refer. 

Upon this question there is a coiiilict of opinion in the High 
Courts ill India. The Rangoon High Court in A. K. A. 0. T, V. 
Chettiar Firm v. Commissioner of I?ico me Tax, and Commissioner 
of Income Tax v. P. E..N. P. li. Chettiar Firm, the Madras 
High Court in P. Thiruvenliata Mudaliar v. Commissioner of 
Income Tax, Madras and S. A. Subbiah Ayyar v. Commissioner 
of Income Tax, Madras, the Lahore High Court iu In the matter 
of Ishar Das Dharam Cliand and the Allahabad High Court in 
In the matter of Lalla Mai Hardeo Das Cotton 'Spinning Mills, 
In the matter of Mahham Lai Itam Sarwp and In the matter of 
lladhey Lai Balmtoliand, see also per Dawson Miller, 0. J., in 
Thrihamji Jiwandas v. Commissio7ier of Inco'me Tax, Bihar and 
Orissa, have held that the Court has no such power. On the 
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other hand a Bench of the Allahabad High Court composed of the 
same two Judges (Mukerji andNiamatullah, J J.) in Shiva Psasad 
Gupta V. GoinmissioJicr of Income Tax^ U. P.; and also in Messrs. 
Kajorimal Kalyanmal v. Commissioner of Income Tax^ have 
taken the contrary view. The decision of the Allahabad Higli 
Court in Shiva Prasad Qupta v. Commissioner of Income I^ax, 
U. P., and Messrs. Kajorimal Kalyanmal v. Commissioner of 
Income Tax, U. P., has been followed by the Bombay High Court 
in Commissioner of Income Tax, Bombay v. National Mutual Life 
Association of Australasia, Ltd. 

I am clearly of opinion that the Court has no jurisdictioTi, on 
an application by an assessec under Section 66 (3), to order the 
Commissioner of Income Tax, to state a case and refer any 
question of law for consideration by the High Court which the, 
assessee has not duly required the Cojnniissioncr to refer under 
Section 66 (2). In E, M. Gkettiyar Firm v. Commissioner of Income 
Tax, (at p. 439 of I.L.R. 8 Rang.) I have occasion to observe that : 

“ The object and effect of Sections 66 and 66-A, Inooiae Tax 
Act, 1922, was to provide special machinery whereby the Commis- 
sioner or the assessee should be enabled to obtain the opinion of 
the High Court upou any question of law arising in tlie coarse of 
the assessment. The jurisdiction with which the High Court is 
invested under the Income Tax Act, 1922, however, is of an ex- 
ceptional nature, and I apprehend that the intention of the legisla- 
ture in enacting Sections 66 and 66-A was to provide that the only 
procedure available for obtain iug a reference by way of case stated 
should be that prescribed under those sections.” 

Under Section 51 of the earlier Income Tax Act (Vll of 1918) 
an assessee desirous of obtaining the opinion of the Court upon a 
question of law which arose in the course of an assessment 
upon him must needs, pursuant to Section 51 (1) of that Act, 
file an application under Section 45, Specific Relief Act : Alcocl 
Ashdown & Co., Ltd. v. Chief Revenue Authority, Bombay* But 
since the enactment of the Income Tax Act of 1922, in mj 
opinion, he is no longer entitled to have recourse to Section 45 
Specific Relief Act, but must proceed under Section 66 (2) O' 
the Act of 1922, which now includes also orders of the Oommis 
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sioner under Section 33 : see Act XYIII of 1933, Section 28 {a) 
(6) and (g). For the purpose of disposing of the present case it 
is unnecessary to determine whether it is open to the Crown to 
apply to the Court in a proper case for an order in the nature of 
a mandamus requiring tlie Commissioner to state a case and refer 
a question of a law under Section 66 (1) of the Act, but I am clearly 
of the opinion that the assessoe has no such right, and cannot file 
an application for that purpose under Section 45, Specific Relief 
Act, or otherwise, because a “ specific and adequate legal remedy ” 
in that behalf is available to the assessee under Section 66 (2) and 
(3), Income Tax Act : Sein Heng Hin v. Commissioner of Income 
Tax, Burma. The opinion expressed by Miikerji and Niamat- 
ullah, JJ., in Shiva Prasad Q-iipta v. Commissioner of Income 
Tax, U.P. and m Messrs. Ealyanmal Kajorimal v. Commissioner 
of Income Tax, ?7. P., that on an application for a mandamus 
under Section 66 (3) it is ‘‘for the High Court to find out 
what is the point of law that arises and requires decision,’’ 
with all respect to those learned Judges, appears to me to be 
wholly untenable. I apprehend that the scheme of Section 66 
is that in a case stated, either under Section 66 (1) or Section 
66 (2), the Commissioner shall set out sufficient facts to raise 
the specific question of law which in his own view arises under 
Section 66 (1), or in the view of the assessee arises under Section 
66 (2). In either case the Commissioner must state in the case 
what his own opinion is on the question of law in respect of which 
the case is stated. If the Oommissionor refuses to state a case 
when duly required to do so under Section 66 (2) it is open to 
the assessee to apply to the Court under Section 66 (3) for an 
order requiring the Commissioner to state a case and refer the 
question of law to which his application refers. But, in my 
opinion, under Section 66 (3) the Court at the hearing of an 
application by the assessee under Section 66 (3) has seizin only of 
such questions of law as have duly been raised by or before the 
Commissioner and upon which the Commissioner has expressed 
his opinion. The ambit of Section 66 (3) is not wider than that 
of Section 66 (2). 

It was not, and could not have been, intended, I think, that 
the Court, on an application by an assessee under Section 66 (3) 
should be bound, or at liberty, to formulate the questions of law 
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that arise as Mukerji and Niamatullah, JJ., decided in the cases 
to which reference has been made. The result of acceding to 
such a contention would be that any assesses who is dissatisfied 
with the assessment that lias been made upon him would be able 
to require the Gonmnssioner to refer to the High Court any 
alleged question of law however absurd, under Section 66 (2), on 
the chance that the Court itself, at the hearing of the application 
for mandamus under Section 66(3) miglitbe able touncarLh some 
point of law which had not been raised before the Conuuissioner 
and upon which the Coiiiiuissioner had never had an opportunity 
of expressing his opinion. That, I appiuheiid, could not have 
been the object, and is not the cfiect of Section 66 (3) of the Act; 
and the view that I have expressed as to the true construction 
of Section 66 would seem to find support in the following obser- 
vations of Lord Macmillan when delivering the judgment of the 
Board m Goiyimissioner of Income TaXy Bihar and Orissa v. 
Maharajahdhiraja of Darblianga at p. 160 (of 60 1. A .) : 

The Coiniuissioner unfortunately omitted to formulate any 
question of law arising out of this transaction. The duty of the 
High Court under Section 66, sub-section 5 is to decide the ques- 
tions of law raised by the case referred to them by the Coiimiis- 
sioner, and it is for the Commissioner to state formally the ques- 
tions which arise. Here the High Court itself formulated the 
question to be decided. Their lordships deprecate this de- 

parture from regular proceedings, but in the circumstances have 
not thought it proper to decline to express their view on the 
question thus informally presented.” 

I would add that, although the provisions of the corres- 
ponding section of the English Income Tax Act (8 and 6 Q-eo. 5 
Ch. 40, Section 149) are different from those contained in 
Section 66, Indian Income Tax Act, and the construction of 
Section 66 must depend upon a consideration of the language in 
which that section is couched, it may not be inapposite to refer 
in this connexion to the judgments in Caledonian By. Co. v. 
Banks and North Staffordshire By. Co. v. Edge which were 
decided respectively by the Court of Exchequer in Scotland and 
the High Court in England. It is necessary, I think, to draw 
attention once more to the following observations of Lord 
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Blanesburgh, when delivering the opinion of the Privy Council 
in Trustees Corporation {India) Ltd. v. Commissioner of Income 
Tax, Bombay Presidency : 

“ Their lordships are fully alive to the circumstances in which 
the High Court was constrained to direct that these further ques- 
tions should be referred to it for consideration and the result in 
the present case of the order then made merely serves to confirm 
the view of the Board that the High Court will, in future cases, 
be well advised to require before they seek to entertain any ques- 
tion under Section 66, Income Tax Act, that the preliminary re- 
quirements of the section are strictly complied with. The 
stringency of those roquironients is clearly deliberate. It is the 
intention of the enactment that the High Court is not to be 
flooded with such applications. The object is salutary and in 
their Lordships’ judgment the High Court will bo well advised, 
before they entertain any question under the section, always to 
see that the preliminary statutory conditions have been fully 
observed.” 

For the above reasons I would answer the first question in 
the negative, and, in the circumstances, the Court declines to 
give an answer to the second question. The Commissioner is 
allowed his costs, ten gold moliurs. 

Das, J. — I agree. 

Sen, J. — I agree. 

Reference answered. 


[In the High Coxjet of Madbas.] 
COMMISSIONEE OF INCOME TAX, MADRAS 

V. 

THE MADRAS CRICKET CLUB. 

Beasley, C. J., Ramesam and Sundaram Chetty, JJ. 

May 1, 1934. 

Income Tax — Lessob and Lessee — Ebection op Build- 
ing BY Lessee — Lessee Entitled to Remove Building on 
Tebmination of Lease — Assessment of Lessee on Annual 

1—27 
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Value of Building—' Owner,’ Meaning of— Indian Income 
Tax Act (XI of 1922), Section 9. 

An assesses wlio talies on long lease a parcel of land from the 
Government and erects buildings thereon and is entitled under the 
terms of the said lease to remove the buildings within a stipulated 
period on the termination of the said lease is assessable in respect 
of the annual value of the buildings under Section 9 of the Indian 
Income Tax Act, 1922. 

In order that a person may be assessed us the oivner of a 
building under Section 9, it is not necessary that he should also 
be the owner of the. land on which the building stands. 

Eeference made by the CommiHsionor of Incoiiu' Tax, 
Madras under Section 66 (2) of the Iiuliau Income Tax Act (XI 
of 1922). [Original Petition No. 283 of 1933]. 

Order OF Eeference. — “I have the honour to ri'.for the 
following case for the decision of the Hon’ble the .fiulgos of the 
High Court under Section 66 (2) of the Indian Iiicomo Tax Act, 
XI of 1922 (hereinafter referred to as tho Act). 

2. The Madras Cricket Club, tlie petitioner (hereinafter 
referred to as the Club), is an association which was registered as 
a limited company under Section 26 of the Indian Companies 
Act, 1913, on 26th March, 1925. The objects of the Cluli as set 
out in its Memorandum of Association are, inter alia : — 

{a) To promote the following and any other pursuits, 
pastimes, games and entertainments which tho Club 
may from time to time resolve to promote, viz., Cricket, 
Hockey, Lawn Tenuis, Squas Eacquetsh and to promote 
and hold alone or jointly with any other Association, 
Club or persons. Lawn Tennis and other Mootings, Com- 
petitions, Tournaments and Matches and Gymkhanas. 

(6) To promote social intercourse amongst members 
of the 6lub, their families and friends. 

(c) To provide a Club House and grounds for the 
accommodation of members and the families and the 
friends or members temporarily staying with them. 

(<?) To take over the effects and liabilities of the 
present unincorporated club known as the Madras 
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Cricket Club including the lease of its Club House and 
grounds. 

(fl) To purchase, take on lease or in exchange or 
otherwise acquire any immoveable or moveable property. 

(/) To sell, improve, manage, lease, dispose of, turn 
to account or otherwise deal with all or any part of the 
property of the Club and to invest and deal with the 
moneys of the Club not immediately required upon such 
securities and in such manner as may from time to time 
be determined. 

3. Prior to incorporation the Club existed as an unincor- 
porated body under the same name, viz., The Madras Cricket 
Club. This unincorporated Club was in occupation from 1865 
onwards in pursuance of a Government (Madras) Order, G. 0. 
No. 401, dated 20th April, 1865, an extract of which is filed, 
marked Exhibit A. In or about 1890 it erected on these pre- 
mises the main pavilion for its use and thereafter made various 
improvements and extensions thereto till 1925. 

After the incorporation of the Club on 26th March, 1925, it 
took over the efiocts and liabilities of the unincorporated Club 
including all the abovementioned buildings and the site in accord- 
ance with its objects set out in Clause (d) of its Memorandum of 
Association extracted above and entered into a formal lease of the 
premises with the Govornuient of Madras for a period of 20 years 
commencing from 1st May, 1925, on a yearly rent of Es. 600 
for the first 5 years, Bs. 750 for the next 5 years, and Es. 1,000 
for the last 10 years. A copy of the lease deed dated 1st May, 
1926, is filed marked Exhibit B. The Club has been making 
further improvements to the buildings after its incorporation and 
has been writing off every year a portion of the capital cost on 
account of depreciation. According to the Club’s balance sheet 
as on 31st August, 1931, the total value of the buildings, includ- 
ing the compound walls is Es. 38,420 and according to the 
municipal registers the gross annual letting value of the build- 
ings alone is Es. 1,359. 

4. The Club derives income from its members by way of 
subscriptions, donations and cost of refreshments supplied and 
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from the public (non-members) by way of gate collections when 
matches and tournments are held within its precincts. It 
derives also income from Bank investments. The Club was 
assessed till the year 1931-32 on its income from such gate 
collections, less proportionate expenditure and on the interest 
derived from the investments ; but not on the annual letting 
value of the buildings. 

5. For its assessment of the year 1932-33 (previous year — 
year ending 31st August, 1931) the Income Tax Ollicer, 
II Circle, Madras, within whose jurisdiction its registered office 
is situate, considered that as the Club was the owner of the said 
buildings it was assessable in respect of the annual value of such 
buildings, under Section 9 of the Act in addition to its other 
inconio. He therefore included in the assessment the not animal 
value of the buildings (after deducting 1/6 for repairs), oiz., 
Rs. 1,132. 

6. The petitioner appealed to the Assistant Commissioner 
and contended 

(1) that it held the premises and the buildings erected 

thereon by virtue of a lease dated 1st May, 1925, 
between itself and the Secretary of State for India, 
and 

(2) that as it is not the owner either of the buildings or 

of the land within the moaning of Section 9 of the 
Act and is only a lessee as aforesaid it is not charge- 
able under that section or under any other provision 
of the Indian Income Tax Act upon the annual value 
as assessed by the Income Tax Officer or on any 
other value. 

The Assistant Commissioner overruled these contentions 
and held for the reasons stated in his order that though the peti- 
tioner was not the owner of the land taken on lease it was never- 
theless the absolute owner of the buildings erected by it on such 
land as evidenced, by its balance sheet and that therefore it was 
correctly assessed under Section 9 in respect of the annual value 
of such buildings. A copy of the Assistant Commissioner’s order 
is filed marked Exhibit C. 
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7. The petitioner Club now requires me to refer to the 
High Court the following question of law as re-frained by me 
and agreed to by it : — 

“ Whether an assessee who takes ou long lease a parcel of 
land from Government and ereccs buildings thereon with their 
permission and is entitled under the terms of the said lease to 
remove the buddings within a stipulated period on the termin- 
ation of the said lease is not assessable in respect of the annual 
value of the buildings under Section 9 of the Act.” 

8. The petitioner contends that Section 9 properly con- 
strued does not apply to lessees holding property under a lease 
and that both according to the practice of the Government of 
India and the observations in 57 Calcutta page 910, Section 9 is 
not applicable to the owners of a limited interest in property, 
such as lessees. The petitioner refers here, apparently, to the 
obiter dictum of Eauldii, C. J., in Gooptu Estates Limited v. 
Commissioner of Income Tax, Bengal, at page 149, and to the 
instruction in sub-paragraph 3 of paragraph 29 of Part III of the 
Income Tax Manual. In that case the Gooptu Estate Limited 
was merely the lessee of certain house properties. The owner 
of the properties was entirely a different person and the income 
derived was from sub-lettmg these properties. The observations 
iu the case and the instructions in paragraph 29, sub-paragraph 3, 
Part III, Income Tax Manual, apply only to cases where the in- 
come is from sub-letting house properties. In the present case, 
the income in question is not derived by sub-letting the property 
but IS the annual letting value of the buildings erected by the 
Club. The fact that the buildings were built on leasehold lauds 
cannot be a ground for holding that they are not owned by the 
Club. The provision in the lease deed that the Club can remove 
the buildings or other structure erected on the land by it on the 
termination of the lease, establishes its ownership over the 
buildings. 

I would respectfully beg leave to invite a reference to the 
case of Seths Basant Uai and Takhat Singh v. Commissioner of 
Income Tax, United Provinces. Though the decision of the 
Allahabad High Court in that case was that the income from such 
house properties was assessable under Section 12 of the Act, the 
correctness of the decision has been doubted by their Lordships 
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of the Privy Council in the appeul against the same judgment 
(Privy Council Appeal No. 68 of 1932). That was also a case in 
which the lessee owned the property and another party the land ; 
but there is this difference in the facts of the two oases, that in 
that case the buildings were, under the tcrins of the lease, to 
revert to the lessors on its expiry, whereas in the present case 
the lessee is entitled to remove the buildings. That is a differ- 
ence which undoubtedly strengthens the case for the Income 
Tax Department in the present matter. I am therefore of 
opinion that the petitioner Club being the owner of the buildings 
in question is assessable on its annual value less allowable de- 
duction under Section 9 of the Act. The question should be 
answered accordingly.” 

M. Patanjali Sastri, for the petitioner. 

C. Rrishnasioamy ^iyyar instructed by King and Partridge, 
for the respondent. 

Beasley, C. J. — The question referred to us is : 

“ Whether an assesses who takes on long lease a parcel of 
land from Government and erects buildings thereon with th(dr 
permission and is entitled under the terms of the said lease to 
remove the buildings within a stipulated period on the termina- 
tion of the said lease is not assessable in respect of the annual 
value of the buildings under Section 9 of the Act.” 

The facts may be stated quite shortly. The Madras Cricket 
Club — or rather its predecessor, because the present Madras 
Cricket Club has now become incorporated — came into occupa- 
tion of its present ground by a Government Order in 1866 and 
the title to remain there rested on that order until 1925 when 
they got themselves incorporated and at the same time took the 
land upon a long lease from Government. In the lease there is a 
provision for permitting the removal of the buildings erected 
upon the land by the assessees at the expiration or upon the 
determination of the lease. The assessees are assessed under 
two heads, viz., profits and gains and ‘ property ’ under Section 9. 
In the former assessment they are assessed on the receipts from 
gate money collected from those who enter the ground in order 
to witness the cricket and tennis matches which take place there. 
No question arises with regard to that assessment. They are, 
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secondly, as before stated, assessed as owners of property, that 
is to say, they are assessed on the annual value of the buildings 
which have been put upon the land by the assessees such as the 
Cricket pavilion and the offices attached thereto. These build- 
ings were erected whilst the assessees were in occupation under 
the Government Order of 1865. The first contention put forward 
here by the assessees is that they are not the owners of the build- 
ings which are now upon the land. The rule in India which is 
difierout from that in England, is that a person who builds a 
superstructure upon the land of another man remains the owner 
of the superstructure and can at the end of his term remove that 
superstructure from the land, whereas in England a person who 
erects a building on the land of another cannot do so as the build- 
ing at the end of the lease becomes the property of the lessor. It 
is oouteiidcd that as the title to the Cricket Club to remain in 
occupation of that land ceased in 1925 when a long lease was 
taken from Government and as it did not on the cessation of that 
tenure remove the buildings from the land, it must be deemed 
that the Government became the owners of those buildings and 
that the assessees consented to that position. I see nothing to 
warrant any such supposition. All that happened was that the 
tenure became a different one. Instead of being one by the licence 
of Government it became one under a letting and one of landlord 
and tenant, the Government being the landlord and the assessees 
being the tenants. I am quite satisfied that the assessees remain 
the owners of these buildings. I now come to the next question 
raised and that is that the income-tax authorities are not entitled 
to assess the assessees as the owners of these buildings because it 
is argued that the section contemplates only an assessment upon 
full owners of buildings. I am not at all clear as to what is 
meant by the description “ full owners.” So far as 1 understand 
it, what is contended for in connection with the description is 
that in order to come within the provision of this section the 
person who owns the building must also be the owner of the land 
upon which it stands and possibly the land surrounding it, I see 
nothing to warrant any such contention. Section 9 (1) says that 
the tax shall be payable by an assesses under the head 
“ property” in respect of the hona fide annual value of property 
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consisting of any buildings or lands appurtenant thereto of which 
he is the owner. Clearly the Aladras Cricket Club, the assossees 
here, are the owners of those buildings and therefore they fall to 
be assessed under Section 9. The answer to the question referred 
to us must therefore bo that the assossees are assessable in res- 
pect of the annual value of the buildings under Section 9 of the 
Act. Costs to the Connnissiouer of Income Tax, lls. 250. 

Eamesam, J. — I agree. 

SuNDAEAM Chettv, J. — I agree. 

Iteference ansxvered acc<>7'di}i(/li/. 


[In The JuDrcLAL CoMMisstoNEu’s Couut ok Hind.] 

KHEMCHAND EAMDAS 

V. 

COMMISSIONBE OP INCOME TAX, BOMBAY. 
Aston, A. J. C., and Eupchand, A. J. C. 

January 22, 1934. 

Income Tax — Eepebence — Best Judgment Assessment - 
Appeal Entertained and Dismissed by Assistant Commis- 

SIONEE — EePERENCE, COMPETENCY OF — PoWEB TO Ee-SETTLE 

Issues — Super-tax— Demand After Unreasonable Diilay — 
Validity— PiRM — Cancellation of Eegistration After one 
Year — Legality — Commissioner’s Powers of Eeyision — Timj'I 
Limit — Appeal against Best Judgment Assessment — When 
LIES — Indian Income Tax Act (XI of 1922), Sections 23 (4), 
30, 31, 58 and 66 (2), (3), (6). 

Whether the Assistant Com^nissioner had jtirisdiction or not 
to hear an appeal, if he did in fact hear the appeal and pass an 
order tmder Section 31 of the Income Tax Act dismissing the 
appeal, the requirements of Section 66 {2) of the Act are satisfied 
and the High Court would have jurisdiction to require the Com. 
missioner to state a case under Section 66 (3). 

It is not open to the Bench which hears a reference to con- 
sider whether the order which the High Court had made under Sec- 
tion 66 (3) directing the Commissioner to state the case was valid- 
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In hearing a case stated by the Commissioner the High Court to 
decide the questiotis of law that arise in the case ; it is not bound by 
the points of law raised by the applicant or the Gommistioner , The 
questions of law viust^ however, arise out of the appellate order^ 

In order to be valid, a demand for super-tax should be made with» 
in a reasonable time of the assessment for income tax, almost 
simultaneously, if notin the same notice, A demand for super-tax 
made more than two years after assessment to income-tax is unreason- 
able and illegal. 

The Gom77iissioner^s poioers under Section 88 of the Act are subject 
to the time limit of one year mentioned in Sections 84 and 85, Where 
an order for registration as a firm teas made and the Commissioner, 
after the expiry of more than one year, purporting to act under Sec- 
tion 33, cancelled the registration and levied super-tax : Held, that the 
order of cancellation and demand of super-tax were illegal, 

Eupohand, A J.C. — The proviso to Clause [1) of Section 80 does 
not take ataay the right of appeal in cases where an assessee upon 
lohom an assessment has been made under Section 28 (4) does not 
challenge the assessment itself, hut only challenges his liability to he 
assessed in the capacity in which he has been assessed, for instance, 
where the contention is that the assessees ought not to have been assess- 
ed as an unregistered firm hut only as a registered firm. Although the 
Income Tax Act does not prescribe any period of time within which a 
notice under Section 29 should he served, it must he served within a 
reasonable time. 

Cases referred to : 

Attorney General v, Avelinb Aramayo & Co. [1925] (K.B. 86 ; 
93 L.J.K.B. 145 ; 132 L.T. 415 ; 40 T.L.K. 785), 

Bhaqwati Prasad, In re [1932] (LL,E, 64 All. 496 ; 138 I.C. 682 ; 
A.I.E. 1932 All. 390 ; 1932 A.L.J. 389). 

Chamari Singh v. Public Prosecutor, Etawa [1926] (I.L.E. 4 
Pat. 24 ; 83 LG, 730 ; A.I.E. 1926 Pat. 330). 

Commissioner of Income Tax, Bombay v. National Mutual 
Life Association op Australasia [1931] (I.L.E. 65 Bom. 637 ; 134 
I.C. 656 ; A,I.E. 1931 Bom. 448 ; 1932 Comp. Cas. 1). 

1—28 
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Gommissioneb of Income Tax, Bombay v. Sind Light Bailwat 
Co., Ltd., [1932] (27 S.L.E. 47 ; 138 1.C. 673 ; A.T.B. 1932 Smd 189). 

COMMISSIONEE OF INCOME TaX, MaDKAS V. AbDUL KaDIB 
Mabakayak & Go. [1928] (108 I.C. 73; A.I.K. 1928 Mad. 257). 

PiBM OP BuLCHAND KeSHAVDAS V. COMMISSIONEB OF INCOME 

Tax, [1930] (25 S.L.E. 182 ; 128 I.C. 678 ; A.I.E. 1930 Smd 301). 

Ganesh Das v. Commissioneb of Income Tax, [1927] (T.L.E. 
8 Lah. 354 ; 100 I.C. 675 ; A.I.E. 1927 Lah. 248). 

Ganqasagae, hi re [1931] (I.L.E. 53 All. 451 ; 132 I.C. 329 ; 
A.I.E. 1931 All. 417). 

Hildesheimeb t'. W. F. Patjlkneb [1901] (2 Ch. 552 ; 70L.J. 

Ch. 800 ; 85 L.T. 332). 

Jesa Eam V. Commissioneb of Income Tax [1927] (I.L.E. 8 Lah. 
347 ; 101 I.C. 139 ; A.I.E. 1927 Lah. 421). 

London County Council v. Aylesbuby Daiby Co. [1898] 
(1 Q.B. 106 ; 67 L.J.Q.B. 24 ; 77 L.T. 440). 

Eajendra Naeain V. Commissioner op Income Tax [1929] (T.L.E. 
5 Pat, 13 ; 91 I.C. 288 ; A.I.E. 1925 Pat. 581). 

Eamakrishna Eamnath V. Commissioneb op Income Tax, C.P. 
[1932] (139 I.C. 290 ; A.I.E. 1932 Nag. 65). 

Tbikumji Jivandas V. Commissioner op Income Tax [1925] 
(I.L.E. 4 Pat. 224 ; 86 I.C. 170 ; A.I.E. 1925 Pat. 352). 

Tuck & Sons v. Peiesteb [1887] (19 Q.B.D. 629 ; 56 L.J.Q.B. 
553). 

Case stated by the CommissioQer of Income Tax, Bombay, 
under Section 66 (3) of the Income Tax Act, (1922) : Civil Miscel- 
laneous Application No. 37 of 1931. 

Himatrai Bhojraj, for the applicants. 

0. M. Loho, for the opponents. 

Aston, A. J. C. — The Commissioner of Income Tax, Bombay 
Presidency, has now stated a case for decision as directed 
by this Court on 16th December, 1932. The facts briefly 
are as follows ; The firm of Khemchaud Eamdas carry on busi- 
ness at Bundar Abbas and Kernan outside British India. Ou 18th 
May, 1926, they applied under Rule 2, Income Tax Rules, for the 
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registration of their firm for the purpose of their assessment for 
1926-27. The Income Tax Officer, Shikarpur, requested them to 
put in a return of income, as required by Section 22 (2), Income 
Tax Act, XI of 1922. He also asked them to put in accounts, 
but they did not put in a return nor did they produce accounts. 
On 17th January, 1927, the Income Tax Officer assessed them for 
1926-27, on an income of Rs. 1,26,000 under Section 23 (4) of the 
Act. On tlie same date, viz., 17th January, 1927, the Income Tax 
Officer ordered the registration of the firm under Rule 4, Income 
Tax Rules. On 4th February, 1928, the Income Tax Officer, 
Shikarpur, took proceedings against the firm under Section 
34, Income Tax Act, with reference to alleged income which he 
believed had escaped assessment in 1926-27. These proceedings 
were eventually withdrawn on 7th May, 1929. 

On 9th January, 1928, a notice was served on the firm under 
Section 33 of the Act to show cause why the Income Tax Officer’s 
order dated 17th January, 1927, for the registration of the firm 
should not be set aside. On 13th February, 1928, the Commis- 
sioner, after considering the representation made by the firm in 
response to the notice, in the exercise of his powers under Sec- 
tion 33 cancelled the order of the Income Tax Officer for the re- 
gistration of the firm. In view of the cancellation of registration 
the same Income Tax Officer on 7th May, 1929, demanded a sum 
of Rs. 6,468-12-0 as super-tax under Section 29 of the Act. 

On 4th June, 1929, the firm appealed to the Assistant Com- 
missioner of Income Tax against this order. The Assistant 
Commissioner considering the appeal to be one under Section 30 
heard the appeal. On 12th April, 1930, he dismissed the appeal 
under Section 31. On 6th May, 1930, the firm applied in revi- 
sion to the Commissioner under Section 33 of the Act. The 
firm also made a separate application for a reference to this 
Court in case the Commissioner was unable to grant relief. On 
4th June, 1930, the Commissioner served a notice on the firm to 
show cause why the appellate proceedings and the Assistant 
Commissioner’s order should not be quashed. On 29th August, 
1930, the Commissioner quashed the appellate proceedings and 
the appellate order. The Commissioner rejected the application to 
cancel the demand for super-tax and he also rejected the applica- 
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tion for a reference to the High Court on 22nd September, 1930. 

On 16th December, 1932, this Court in the exercise of 
powers under Section 66 (3) of the Act directed the Commissioner 
to state a case. In stating the case the Commissioner has devot- 
ed considerable space in developing a legal argument challenging 
the validity of the order directing him to state a case- 

It may be briefly pointed out in this connection that whe- 
ther the Assistant Commissioner had jurisdiction or not, ho did 
in fact hear the appeal of the assessee and he passed an 
appellate order under Section 31 dismissing the appeal ; so the 
requirements of Section 66 (2) were satisfied. In this connection 
see Wazir v. Palit. 

It is not, however, open to this Bench to consider whether 
the order under Section 66 (3) directing the Commissioner to 
state a case was valid. See Chamari Singh v. Public Prosecutor , 
Etaiva, RamaJerishna Bamnath v. Commissioner of Income Tax, 
C. P. and Trihumji Jiwan Das v. Commissioner of Income Tax, 
Bihar and Orissa. 

Sub-section 6 of Section 66 enacts that the High Court upon 
the hearing of any such case shall decide the questions of law 
raised thereby ; the Court is not bound by the applicant’s points 
of law or the Commissioner’s. See Qangasagar, In re, Bhag- 
wati Prasad, In re, and Commissioner of Income Tax, Bombay v. 
National Mutual Life Association. But the questions of law must 
arise out of the appellate order. 

It is contended on behalf of the firm of Ea 7 ndas Khemchand 
that the intention of the legislature was that the demand of in- 
come-tax and super-tax should be simultaneous ; that the demand 
of super-tax on 4th May, 1929, about two years and four months 
after the assessment of the firm on 17th January, 1927, under 
Section 23 (4) was illegal and that the cancellation of registration 
on 13th February, 1928, more than a year after the order of re- 
gistration was illegal. 

I am of opinion that their contentions are well founded. The 
form of notice of demand under Section 29, Income Tax Act, 
1922, provided by the Income Tax Rules shows a simultaneous 
demand both for income-tax and super-tax. I agree with the 
view expressed in Bajendra Narayan v. Commissioner of Income 



1934] KtlEMGHAND RAMDAS V. COMMISK. OF INCOME TAX 


221 


Tax, Bihar and Orissa, that m order to be valid a demand for 
super-tax should be made within a reasonable time of the assess- 
ment for income tax. Two years and four months or thereabouts 
was, in my opinion, a wholly unreasonable time. The demand, 
therefore, of Rs. 5.468-12-0 on 4th May, 1929, was, in my opinion, 
illegal. I am also of opinion that the order of the Commissioner, 
cancelling the order of the Income Tax Officer directing the regis- 
tration of the firm more than a year after the order was made 
was invalid. The words subject to the provisions of this Act’* 
as Mr. Rajagopala Chari points out in the Law of Income Tax in 
India at p 198 indicate that the Comniissioner’s powers under 
Section 33 of the Act are subject to the time limit of one year 
moutioiied in Sections 34 and 35 : see Jesa Tiam v. Commissioner 
of Income Tax, Ganesli Das v. Commissioner of Income Tax and 
Commissioner of Income Tax v. Ahdur Kadir Marahayar and Co, 
As the Order dated 17th January, 1927, of the Income Tax Officer, 
was revised and cancelled by the Commissioner on 13th February, 
1928, more than a year after it was passed, the cancellation was, 
in my opinion, illegal. Costs, in my opinion, should be borne by 
the Commissioner of Income Tax. 

RurOHAND, A. J. C. — Briefly stated, the case of the applicants 
is somewhat as follows: 

It is true that the applicant did not make their return of 
income within the extended tiiiie allowed to them, but they had 
applied for registration of their firm and were assessed as a 
registered firm. They were therefore exempted from super-tax 
under Section 55 of the Act which amounts to about Rs. 5,468 
and no demand w^as made upon them for the same. They were 
content with the order passed by the Income Tax Officer and 
did not therefore avail themselves of the provisions of Section 27. 
They also took no steps to safeguard themselves by making the 
individual partners of their firm liable for their share of the 
super-tax or for the individual partners of the firm to protect 
themselves against the claim, if any, made against any of them for 
super-tax under the proviso to Section 55 of the Act. They say 
that the order assessing them as a registered firm was passed on 
17th January, 1927, and that they could not be made bo pay 
more than what was demanded from them in pursuance of that 
order except under Sections 34 and 35 and on a notice served on 
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them within one year of the date of the assessment, that is to say, 
before 17th January, 1928. Their contention is that super-tax is 
nothing but additional income-tax which is being levied from 
them. 

Proceedings under Section 34 were not taken against the 
applicants within the year allowed by law, but later. These pro- 
ceedings were taken on 4th February 1928, and were dropped. 
The applicants were thus deprived of challenging the validity of 
these proceedings on the point of limitation and also making a 
return if they so wished. These proceedings were moreover taken 
against the applicants as a registered firm and not as an unregis- 
tered firm, and therefore also they could not be taxed as an un- 
registered firm after the period of limitation. 

The amended provisions of Section 23, Clause (4), which em- 
power an Income Tax Officer to cancel registration of a firm on 
failure to make a return were not in force at the time of the 
assessment in question, and the applicants say that there is not 
only no question of the Income Tax Officer being able to act under 
the provisions of the amended section, but he has not attempted 
to do so. For all intents and purposes therefore assessment levied 
on the applicants as a registered firm became final after the 
expiry of one year from the date of the order passed by the 
Income Tax Officer. 

The Commissioner of Income Tax issued a notice dated 9th 
January, 1928, to the applicants to show cause why the registra- 
tion of their firm should not be withdrawn, and on 13th February 
purporting to act under Section 33 he cancelled the registration 
of the firm. On the strength of this order, the Income Tax Officer 
issued a notice under Section 29 of the Act requiring the appli- 
cants to pay super-tax. The applicants challenge the validity of 
the order passed by the Commissioner cancelling the registration 
of their firm, and contend that the order even if valid, did not 
empower the Income Tax Officer to issue a fresh notice under 
Section 29 after the expiry of the period of limitation. 

Their appeal to the Assistant Commissioner of Income Tax 
against the issue of this fresh notice of demand and the levy of 
super-tax having been dismissed, and the request to the Com- 
missioner to state a case to the Court having been likewise 
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disallowed, they have come to us for relief under the provisions 
of Section 66, Clause (3). 

At the preliminary hearing, two grounds were urged ou 
behalf of the Commissioner ; first, that as the order of the Assist- 
ant Commissioner had been vacated by him as uUra vires, no 
question of law arising out of such order could be referred to us : 
aud, secondly, that as the Commissioner had not refused to state 
a case, on the ground that no question of law arose out of the order 
of the Assistant Commissioner but on the ground that as there 
was no order of the Assistant Commissioner in existence. Clause 

(3) , Section 66, had no application. 

Both these grounds were dealt with by us on 15th December, 
1932, and after a full hearing we directed the Commissioner to 
state the case to us. 

An attempt has been made to re-agitate the same questions 
now. But I am afraid that the Commissioner cannot go behind 
our order at this stage, whatever may be his rights to challenge 
that order before their lordships of the Privy Council. 

The learned Commissioner has under protest propounded the 
following questions for our decision : (1) Whether in spite of the 
fact that the assessment in this case was levied under Section 23 

(4) of the Act and in spite of the provisions of the provisio to 
Section 34 of the Act, the assesses had any right to present an 
appeal under Section 30 of the Act ? (2) Whether in the above 
circumstances, it was competent on the part of the Assistant Com- 
missioner to hear such an appeal, and whether the appellate 
decision given could he said to be a legal appellate decision under 
Section 31 of the Act ? (3) In case the answer to questions (1) and 
(2) be in the affirmative, whether there is any provision in the 
Income Tax Act laying down (a) any time limit within which an 
Income Tax Officer should issue a notice of demand under Section 
29 of the Act after he has passed an order under Section 23 of the 
Act, and (6) that the notice of demand under Section 29 of the Act 
on account of super-tax be issued simultaneously with the notice 
of demand for income tax under the same section. 

It has been argued that the points raised by the Commis- 
sioner are not the real points in dispute, and, at any rate, they 
are not all points of law which arise for our determination. 
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I agree with my learned brother that it is open to us to re- 
settle, if necessary, the points of law which arise out of a case 
submitted to us under Section 66 (3), subject however to the 
limitation laid down by this Court in the Commissioner of Incom>e 
Tax^ Bombay y . Sind Light By. Go. Ltd.^ and to give our decision 
thereon. In Attorney-General v. Avelino Aramayo and Co. at 
p. 108, Atkins, L. J., has said : 

As I read the statutory procedure, which at that time de- 
pended on Section 59, Taxes Management Act, 1880, the Court is 
not limited to particular questions raised by the Commissioner in 
the form of questions on the case. All that the section provides 
is that if the appellant is dissatisfied with the determination as 
being erroneous in point of law, he may require the Commissioners 
to state and sign a case, and the case shall set forth the facts and 
the determination, and upon that being done, the Court has to 
decide whether or not the determination was or was not erroneous 
in point of law, and any point of law that can be raised properly 
upon the facts found by the Commissioners the Court can decide. 
No doubt there may be a point of law in respect of which the facts 
have not been sufficiently found, and if that point of law was 
not raised below at all and cannot be raised without further facts 
on either side, the Court may well refuse to give effect to it, and 
either party may have precluded themselves by their conduct from 
raising in the Court of Appeal the point of law which they deli- 
berately refrained from raising down below. These questions, of 
course have to be considered. But, apart from that, if the point 
of law or the erroneous nature of the determination of the point 
of law is apparent upon the case as stated, and there are no fur- 
ther facts to be found, the Court can give effect to the law.” 

I think these observations may be accepted as a reasonable 
guide in dealing with cases stated to us under Section 66, Clause 
(3), of the Indian Act. I think the points raised by the Commis- 
sioner do arise out of the case, although one more point raised by 
my learned brother as point No. 2 and which would be presently 
referred to might well have been raised. This point is perhaps 
the main point in dispute. I shall first deal with the points raised 
by the Commissioner, 
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First Point — It is contended on behalf of the applicants 
that they were recognised as a registered firm and were assessed 
as such. The failure on their part to make a return no doubt 
deprived them of their right to appeal to the Assistant Commis- 
sioner against the assessment levied upon them as such registered 
firm. But nothing more. Although the order recognising the 
applicants as a registered firm was passed simultaneously with 
the order determining their income, it must be presumed to be prior 
in time. The Act contemplates different kinds of taxable per- 
sons. Before, therefore, the income of any such person is assess- 
ed, it is necessary for the Income Tax Officer to classify the- 
person to be taxed and to tax him accordingly. The taxes pay- 
able by different classes of persons differ in several respects. If 
the assessee is a company, the incomo-tax is calculated at a fixed 
rate. If, on the other hand, the assessee is not a company, such 
person is to be taxed according to a certain rising scale, and un- 
less the assessee is a registered firm such person is farther re- 
quired to pay an additional tax called super-tax. 

As a matter of fact, the order recognising the applicants as a 
registered firm might have been passed a few days earlier or even 
a year earlier, and then might even have been taxed as a regis- 
tered firm for the previous year. Can it be then said that 
merely because the applicants failed to fill up their form, they 
lost their right of challenging their liability to pay the super-tax 
and thus pay a double penalty of not only being made to pay 
the ordinary income tax upon a supposed basis of income, but 
also be made to pay additional tax as an unregistered firm ? 

Can it also be said that prior to the amendment of Sec- 
tion 23 authorising the Income Tax Officer to cancel registra- 
tion, his action in levying super-tax from a registered firm could 
have been maintained and that the mere failure on the part of 
the assessees to make the return would have been considered 
sufficient to deprive them of their right to appeal ? Or, as 
matter of that, even under Section 23 as amended if the Income 
Tax Officer had cancelled the registration of the firm without 
complying with the terms of the proviso to Clause (4) of the 
section, can it be said that the assessee’s right of appeal is ex- 
cluded in consequence of his initial failure to make a return ? 

I— 29 
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Section 58 makes the provisions of Section 30 applicable to 
the levy of super-tax. The words of the latter section inter alia 
give a right of appeal to an assessee denying his liability to be 
assessed under the Act.” These words are wide enough to in- 
clude within their ambit the denial of liability to be assessed to 
super-tax. 

Where the assessee is a registered firm, prima facie, it is 
within the competence of such firm to deny its liability to be 
assessed to super-tax under Section 66 of the Act, and to appeal 
against a demand made for payment of such tax. 

Does the proviso to Clause (1) of Section 30 then take away 
his right of appeal ? I think not. In such a case, the assessee is 
appealing against his liability of being assessed as an unregistered 
firm. He is not appealing in respect of the assessment made 
under Section 23, Clause (4), or under that clause read with Sec- 
tion 27, so as to attract the applicability of the proviso. 

This is a penal proviso. It purports to take away the right 
of appeal conferred by Clause (1), and should therefore receive a 
strict construction. 

The ordinary legal meaning of the expression “ no appeal 
shall lie in respect of an assessment under sub-section (4) of Sec- 
tion 23 ” does not mean that no appeal shall lie in respect of any 
and every matter, although it is not dependent upon the assess- 
ment having been made under sub-clause (4) of Section 23. 

It is a well settled rule of construction that the Court will 
not hold that a penalty has been incurred unless the language of 
the clause which is said to impose it is so clear that the case must 
necessarily be within it : Tuch and Sons v. Priester, at page 646 : 
London County Council v. Aylesbury Dairy Go., at page 199. In 
the last cited case, Wright, J., has said : 

“ I have certainly always understood the rule to be that 
whe!re there is an enactment which may entail penal conse- 
quences you ought not to do violence to its language in order to 
bring people within it, but ought rather to take care that no 
one is brought within it who is not brought within it in express 
language.” 

Another equally well settled rule of construction is that 
where a proviso to a section is open to a double construction, 
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one which intiicfcs eii penalty anil the other which does not, the 
latter construction should prevail : Hildesheimer v. W. F. 
FaiMner. 

In my opinion, there is no scope for argunient that the 
proviso in question has the effect of taking away a right of appeal 
in oases where the assessce does not challenge the assessment 
levied on him under Section 23, Clause (4), but only challenges his 
liability to be taxed in a different capacity than that possessed by 
him and more so when such a capacity has been duly recognised by 
the Income Tax Officer. Even if the proviso be open to a double 
construction, I would hold that the proviso should be so inter- 
preted as to exclude an appeal only in respect of an assessment 
levied under Section 23, Clause (4), and not to an appeal of this 
nature. 

Although there may be good grounds for depriving a party, 
who has not made a return, of appealing against the assessment 
levied on him on such materials as are available, he being the 
party at fault, I can see no reason why the right of appeal confer- 
red upon him by Clause (1) should be denied to him when he does 
not challenge the assessment so levied, or that he should be 
penalised further by being made to pay additional duty as a 
different taxable person. I am strengthened in the view I have 
taken of the effect of the proviso by the very fact that the legisla- 
ture has thought it lit to amend Section 23 of the Act so as to 
empower an Income Tax Officer to cancel the registration of a 
firm which fails to make a return. 

It is only under the amended section that the Income Tax 
Officer may doubly penalise the defaulting party both by sum- 
marily assessing his income and by cancelling registration. Even 
under the amended section where the Income Tax Officer wants 
to impose a double penalty, he is required to follow a certain 
procedure of giving notice so that the recalcitrant party may 
make the return and thus avoid a double penalty. 

My answer, therefore, on the first point raised by the Com- 
missioner is that the appeal by the applicants to the Assistant 
Commissioner was competent under Section 58 read with. 
Section 30 (1) of the Act. 
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Second Point. — It follows from the opinion given by me on 
the first point, that the decision given by the Assistant Commis- 
sioner was a legal decision under Section 35 of the Act. 

Thibd Point. — ^The first question raised by the Commissioner 
under this heading has already been answered by the Patna High 
Court in Bajendra Narain v. Commissioner of Income Tax. 
Although the section does not prescribe any period of time within 
which the notice under Section 29 must be served, yet there 
can be no doubt that such notice must be served within a reason- 
able time. 

With regard to the second question raised under this head- 
ing, it would appear that the form prescribed under the Act indi- 
cates that the demand for super-tax should be made at the same 
time when the demand for the ordinary income tax is made. Our 
attention has, however, not been drawn to any rule of law prohi- 
biting a demand for super-tax being made by a separate notice. 
But whether the demand for super-tax be made in the same 
notice or not, I am of opinion that such demand should also be 
made within a reasonable time, and therefore almost simul- 
taneously with a demand for the ordinary income tax. 

On the contentions raised by the applicants, my learned 
brother has re-settled the issues and has raised the following 
issues for decision : 

Issue 1. — Whether the demand for income tax and super-tax 
should be simultaneous ? This issue is covered by the second 
question raised under the third point by the Commissioner. As 
said above, I am of opinion that both demands should be made 
about the same time although they need not be contained in the 
same notice. 

Issue 2. — Whether the demand for super-tax should have 
been made within reasonable time and whether a demand after a 
delay of two years and four mouths was unreasonable, rendering 
the demand illegal ? 

I think this issue brings out more clearly the real point in 
dispute than the first question under the third heading propound- 
ed by the Commissioner. I agree with my learned brother in 
this opinion that the demand for super-tax should have been 
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made within a reasonable time, and that the demand having 
been made after a lapse of nearly two years and fonr months was 
illegal. 

With regard to the last point raised by my learned brother 
which equally arises from the case stated to us and forms the sub- 
stratum of the second demand notice which is in issue, I am of 
opinion that the order passed on review by the Commissioner 
does not in law empower the Income Tax Officer to make a fresh 
demand for super-tax on the strength of such order. 

It may be that it is open to the Commissioner to review a 
wrong order at any time, and he can certainly do this for the 
future guidance of his subordinates. But if by such an order he 
wishes to prejudice the assessee in respect of the assessment 
already levied, he can only do so “ subject to the provisions of 
the Act.” 

It is clear from the schoine of the Act that it is the Income 
Tax Officer who is required to issue a demand notice, and if the 
period within which that officer is empowered to issue such a 
notice has expired, the Coiiimissioncr cannot come to his help by 
a resort to the provisions of Boction 33 and empower the Income 
Tax Officer to issue a demand notice after the expiry of such 
time, and thus get over the period of limitation prescribed by the 
Act for issue of a demand notice. To the above extent I agree with 
my learned brother. But I am not prepared to go further and to 
hold that the Commissioner may not review an order for other 
purposes, for instance, an order of this nature cancelling registra- 
tion for future assessment where the firm has been wrongly recog- 
nised as a registered firm. 

It has been suggested that the cancellation of registration 
in the present case was not justified on the merits and that it is 
in contravention of the opinion expressed by this Court in Firm 
of Bulchand Keshavdas v. Commissioner of Income Tax. The 
order of cancellation is not before us, and I do not think it neces- 
sary to call for that order or to express my opinion upon it, as 
points 1 and 2 propounded by my learned brother are sufficient 
to dispose of the case. 
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I fchiiik this is a fit case in which the Commissioner should 
be made to pay the costs of the applicants, and I would order 
accordingly. 

Order accordingly. 


[In the Rangoon High Court.] 
COMMISSIONER OF INCOME TAX, BURMA 

V. 

THAYER BROTHERS. 

Page, C. J., Das and Sen, JJ. 

December 20, 1933. 

Income Tax — Profits and Receipts Distinguished — Con- 
tractor Lending Name to Sub-Contractor — Whole Receipts 
Paid to Sub-Contractor — Whether Contractor Liable to be 
Assessed on Profits — Assessment forTrbvious Years — How 
Par Binding on Successor — Contract by some Members of 
Family and Contract on Behalf of Family Distinguished. 

Contracts for the supply of labour to certain mills stood in 
the name of the assessees. Security deposits were also found by 
them and moneys received from the mills were also entered in the 
assessees' accounts. The accounts however^ showed that the 
assessees credited to their sub-contractors who were actually doing 
the worh {and for whom the assessees had apparently lent their 
names) the whole sums received from the mills and that prima 
facie the assessees did not enjoy any profit in respect of these 
contracts : Held, that income tax is payable not upon receipts 
but upon profits and as the accounts which were not discredited 
showed that the assessees had not made any profits out of the 
contracts^ there were no materials upon which the Income Tax 
Officer could find that the receipts in connection ivith these con- 
tracts were profits of the assessees. Held also that the Income 
Tax Officer was not right in assuming that since in the assessment 
for a previoihs year it had been found that the profits from these 
contracts were profits of the assessees^ he was also bound to come 
to the same conclusion unless the assessees satisfied him that the 
previous assessment was wrong. He ought to have approached 
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the subject with an open mind and decided the case on the 
materials before him. 

The assessees' accoionis further showed that separate accounts 
were hept with regard to a contract with the Port Commissioners. 
This contract was entered into by two of the members of the asses- 
sees' firm as principals. Though the security was found by the 
joint family whose members toere partners in the assesses firm, the 
accounts were consistent and consistent only with the contract 
having been entered into by the two partners alone : Held, that so 
long as the accounts were not discredited^ it was not open to the 
income tax authorities to find that the contract was made by the 
two partners for and on behalf of the assessee firm. 

Case stated by the Commissioner of Income Tax, Burma, 
under Section 66 (2) of the Income Tax Act, XI of 1922. [Civil 
Reference No. 22 of 1933.] 

A. Eggar^ for the Commissioner of Income Tax. 

GlarJc and Surridge^ for the assessees. 

Pag-e, C. J. — In this case the following questions have been 
propounded for our determination : — 

(1) Whether there were any materials upon which the 
Income Tax Officer could find that the profits arising from the 
contracts for the supply of labour to Messrs. Bullock Brothers 
Mills at Kemmendine and Kaiiouugto were the profits of the 
assessees, 

(2) Whether there are any materials upon which the 
Income Tax Officer could find that the contract with the Port 
Commissioners was a contract inade on behalf of the undivided 
family of the assessees and not on behalf of a separate partner- 
ship composed of A. A. Nagalinga Thaver and A. A. Muthu- 
swamy Thaver. 

The assessees’ accounts in connection with the Kemmendine 
and Kanoungto Tuills showed that the contracts in respect of the 
supply of labour to Messrs, Bullock Brothers at these mills were 
in the name of the assessees, and that the security deposits re- 
quired from the assessee firm were also provided by them. The 
accounts also showed that the moneys received from Messrs. Bul- 
lock Brothers were entered to the assessee firm, 
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Income-tax is payable not upon receipts but upon profits and 
it appears that in the accounts relating to these two mills there 
were entries showing that the amount of the receipts which were 
entered as having been received by the assesses firm were allo- 
cated to the credit of sub-contractors who were not members of 
the assessee firm. If the assesses firm were carrying on the busi- 
ness and were acquiring the profits that accrued therefrom, it 
would be immaterial what use they made of the profit that they 
received ; but if the true position was either that no profit at all 
from this business accrued to the assessees or that the assessees 
had to pay the sub-contractors who were actually doing the work 
the whole sum which, if the assessees had done the work, would 
have represented profit accruing to them from business, in either 
of such cases the receipts would not be assessable to income-tax 
as against the firm. It appears that in connection with the assess- 
ment for 1925-26 it was found as a fact by the Income Tax Officer 
who made that assessment that the profits accruing from these 
contracts were profits of the assessee firm which the assessee firm 
had been enjoying. The Income Tax Officer in the present case 
appears to have been of opinion that he ought to come to the 
same conclusion as that which the Income Tax Officer reached 
in 1925-26 in connection with the assessment upon the receipts 
from these mills unless the assessees satisfied him that the assess- 
ment of 1925-26 was incorrect. In my opinion that was not the 
correct way to approach the problem. If in the accounts there 
was no reference to the payments made in respect of the con- 
tracts to the sub-contractors it cannot be doubted that pruna 
facie the profits accruing from these contracts would be assess- 
able to Income Tax as against the firm ; but in the present 
case the true position is disclosed by the accounts, which show 
that prima facie the assessee firm did not enjoy any profit in 
respect of these contracts. It appears that the sub- contractors 
were persons who might have been useful as maistries for the 
supply of labour in connection with the harvesting of crops upon 
the land belonging to the assessees and the representative of the 
assessees stated that these contracts were handed over to the 
sub-contractors because the assessees were prepared to forego 
any profit that might accrue from these contracts in consideration 
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of services to be rendered by the sub-contractors in connection 
with the reaping of their crops. A more likely explanation of the 
position appears to ine to be that for soitie reason the sub-contrac- 
tors were anxious to obtain those contracts with Messrs. Bullock 
Brothers, and that Messrs. Bullock Brothers would not be willing 
to give the contracts to the sub-contractors. The assesses firm, 
therefore, were approached by the sub-contractors with a view to 
persuading the firm to approach Messrs. Bullock Brothers, so that 
as between Messrs. Bullock Brothers and the other parties to the 
contracts Messrs. Bullock Brothers could have recourse to the 
credit of the assessee firm and that the assessec firm were prepared 
to lend their name in order that the sub-contractors could obtain 
the contracts. In my opinion there were no materials before 
the Income Tax Ofiiccr upon which he could have found that the 
receipts in connection with these contracts were profits of the 
assessee firm liable to income-tax. It appears to me that the 
Income Tax Officer did not view this matter from the right angle, 
hut that having the 1925-26 assessment before him he formed the 
opinion that he ought to come to the same conclusion as the 
Income Tax Officer in 1925-26 unless he was satisfied that the 
decision of the Income Tax Officer for 1925-26 was wrong. 
In my opinion, if he had approached the subject with an open 
mind he would probably have come to the conclusion that in the 
circumstances of the present case there were no materials upon 
which he could find that the assessee firm were liable in respect 
of any profits accruing from these contracts. 

As regards the second question the only pretended materials 
before the Income Tax Officer upon which he could have found 
that the contract with the Port Commissioners was a contract 
entered into by the assessee firm who would be liable to assess- 
ment in respect of any profits accruing therefrom was that the 
capital sum required for working this contract and making the 
necessary deposit came from the joint family funds of the 
members of the assessee firm. That is common ground. Was 
that material upon which the Income Tax Officer could have 
found that the Port Commissioner’s contract had been entered 
into by the assessee firm ? In my opinion it was not. It is the 

1—30 
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common case of both parties as between the Port Commissioners 
and the other parties to the contract that the contract was entered 
into as appears from the agreement itself, between the Port Com- 
misioners on the one hand and 

“ A. A. Nagalinga Thaver and A. A. Muthuswamy Thaver 
carrying on business in co-partnership at Rangoon under the 
style of “ Messrs. A. A. Thaver Brothers hereinafter called the 
Contractors” which expression wherever it occurs in these 
presents shall include the said A. A. Nagalinga Thaver and the 
said A. A. Muthuswamy Thaver and the survivor of them and 
such other person as may be admitted into co-partnership in the 
said business with the previous consent of the Commissioners of 
the other part.” 

It follows, therefore, as between the Port Commissioners and 
the other parties to the contract that the assesses firm were not 
the contracting party. It further appears that separate accounts 
were kept in respect of the Port Commissioners’ contract which 
are consistent and consistent only with that contract having 
been entered into by A. A. Nagalinga Thaver and A. A. Muthu- 
swamy Thaver as principals. There was evidence which was not 
rebutted that the capital for the working of this contract and the 
security deposit required from the contractors had been borrowed 
by the persons who had entered into the contract from the funds 
of the joint family whose members were the partners in the asses- 
see firm and the accounts relating to the Port Commissioners’ con- 
tract contain entries which strongly corroborate the truth of the 
claim made on behalf of the assesses firm because it appears that 
quoad the Port Commissioners’ contract inasmuch as the assesseo 
firm had supplied the funds necessary for working it, they were 
credited with such sums, and, on the other hand, they were debited 
with the receipts received from the Port Commissioners in respect 
of this contract. It appears further from the accounts that this 
credit balance of Es. 34,000 was wiped out within six months 
and that thereafter any sums which were received on this 
account and entered in favour of the assessee firm would have to 
be as between the members of the joint family debited to the 
firm as whole and credited to the partners who are carrying on 
the Port Commissioners’ contract. It appears that on January 4, 
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1932, there was an adjustment made in respect of this contract 
which showed that interest amounting to Es. 14,533 was to be 
debited to the joint family and credited the partners who had 
entered into the Port Commissioners’ contract. Again, in the 
general accounts of the assesses firm throughout the material 
period, as between the different members of the joint family the 
receipts in respect of the Port Commissioners’ contract were 
credited to the account of the two partners who had entered into 
that contract. 

In these circumstances, in my opinion, unless the accounts 
were discredited, there wore no materials upon which the Income 
Tax Officer could have held in respect of the Port Commissioners’ 
contract which was entered into by A. A. Nagalinga Thaver and 
A. A. Muthuswamy Thaver, that the contract was made on 
behalf of and for the assessee firm. I find it a little diiiicult to 
understand the position taken up by the Income Tax Officer 
unless the accounts to which reference has been made were held 
to have been fabricated, and if in truth and in fact the Port 
Commissioners contract was a contract entered into by and on 
behalf of the assessee iirjn, it in inconceivable that a separate 
account in respect of the Port Commissioners’ contract should 
have been kept, much less an account in the form in which it is 
found. The Income Tax Officer, however, did not discredit 
those accounts but stated that the account might be quite a 
genuine one ; but he stated that notwithstanding that might 
be so, he attached no importance to the separate account relating 
to the Port Commissioners’ contract, and came to the conclu- 
sion 

“that the Port Commissioners’ contract was not a separate 
concern but was undertaken by the two members of the family 
on behalf of and for the benefit of the joint family.” 

It appears to me that it was an impossible attitude for the 
Income Tax Officer to adopt, because if the accounts were accept- 
ed as genuine, there was no material upon which such a conclu- 
sion could have been based. 

For these reasons, I would answer both questions propound- 
ed in the negative. 

The assessees are entitled to their costs, ten gold mohurs, 
which must be taken to include any claim that the assessees 
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might have to the return of the Rs. 100 deposited under Sec- 
tion 66 (2). 

Das, J. — I agree. 

Sen, J. — I agree. 

Reference answered. 


[King’s Bench Division.] 

*WILLIAMS (INSPECTOR OF TAXES) 

V. 

GRUNDY (W. W.) Deceased (TRUSTEES OF.) 

Finlay, J. 

December 11, 1933. 

Income Tax — Additional First Assessment — Discovery 
OP Omission op Pbopits Therefrom — Change op Opinion on 

Facts Already Disclosed ^English Income Tax Act, 1918 

(8 & 9 Geo. 6. c. 40), Section 126, Sub-Section 1. 

The trustees of a fund made an income tax return in which 
they disclosed fully a certain source of income, hut contended that 
it was not taxable. The Inspector of Taxes accepted that conten- 
tion, and no assessment was made in respect of that income. Some 
years later, the Inspector reconsidered the facts, and came to the 
conclusion {which was now admitted to he correct) that the income 
was taxable. He therefore directed an additional first assessment 
to be made, pursuant to Section 126 of the Income Tax Act, 1918. 
The trustees contended that the additional assessment could not be 
made, because the Inspector had not “ discovered ” any of the 
matters referred to in sub-Section 1 of that section : Held, that 
the Inspector had discovered that profits had been omitted from 
the original assessment, and therefore that the additional assess- 
ment was rightly made. 

Andeeton & Halstead, Ltd. v. Birrell [1931] (101 L.J. 

K. B. 219; [1932] 1 K.B. 271 : 16 Tax Cas. 200) distinguished. 

Cases referred to : 

Andeeton & Halstead, Ltd. v. Birrell [1931] (101 

L. J.K.B. 219 ; [1932] I K.B. 271 : 16 Tax Cas. 200.) 

* [Note : — This decision throws much light on the question whether Section 34 
of the Indian Act covers cases of deliberate omission to assess, upon which there is some 
conflict of Judicial opinion in IndiaO 
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Haythoiinthwaitk & Sons, Ltd, v. Kelly [1927] (11 Tax 
Gas. 657.) 

National Pari-Mutual Association, Ltd. v. E. [1930] 
(87 T.L.E. 110.) 

E. V. Kensington Income Tax Commissioners; Aramayo, Ex 
parte [1913] (83 L.J.K.B. 364 ; [1913] 3 K.B. 870 ; 6 Tax Gas. 
279; reversed in C. A. [1914] 83 L.J.K.B. 1439 ; [1914] 3 K.B. 
429, and reversal affirmed in H.L. suh nom. 

Kensington Income Tax Commissioners v. Aramayo [1915] 
84 L.J.K.B. 2169 ; [1916] (1 A.G. 215.) 

Special Case stated by the Special Commissioners of Income 

Tax. 

At a meeting of the the Cominissioners held on February 
22, 1933, the respondents appealed against additional assessments 
to income tax made in respect of interest on Eegistered 5 per 
cent. War Stock under Case III of Schedule D for each of the 
four years ending April 5, 1929, 1930, 1981 and 1932. The Special 
Commissioners allowed the appeal, but at the request of the 
Crown stated this Special Case. 

W. W. Grundy died on December 26, 1926. By his will he 
appointed the respondents to be his executors and trustees, and 
he bequeathed the re.sidue of his estate to his trustees on trust to 
convert the same into money and to stand possessed of the pro- 
ceeds in trust for his grandson, E. W. Appleton, if and when he 
should attain the age of twenty-one years, and with a gift over 
in default of his attaining that age. 

E. W. Appleton was fourteen years of age at the date of the 
testator’s death and attained his majority in the year 1933. He 
was an American subject and was at all material times resident 
in the U. S. A. During his minority the whole income of the 
trust was received and accumulated by the respondents. Part of 
the trust funds was at all times invested in Eegistered 5 per 
cent. War Stock, the interest on which formed the subject of 
the assessments under appeal. 

Income tax is not payable on the interest on Eegistered 
6 per cent. War Stock if the beneficial interest therein is vested 
in a person not resident in the United Kingdom. 
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In August, 1927, probate of the will and a copy of the will 
were forwarded by the trustees to the Inspector of Taxes. In 
April, 1929, the respondents made an income tax return for the 
year 1929-30. In this return they referred to the interest receiv- 
ed by them on the Registered 5 per cent. War Stock, but added 
a note that it was held in trust for a domiciled American. The 
liability of the respondents to income tax was fully discussed bet- 
ween the Inspector and the respondents in connection with the 
making of an additional assessment for the year 1928-29, which 
the Inspector had told the respondents would be made in due 
course. After that discussion, the trustees were informed by 
the Inspector that the proposed assessment would not be made. 
The respondents made returns for the years 1930-31 and 1931-32, 
and on these returns it was stated that the said income was not 
taxable and was being held in trust for Appleton until he 
attains the age of 21.” 

In December, 1931, a new Inspector of Taxes had been ap- 
pointed to the district in which the returns had been made, and 
he came to the conclusion — which was now admitted by all par- 
ties to be correct — that the income was taxable, since the interest 
of R. W. Appleton was contingent only and not vested. He 
therefore caused the additional assessments to be made which 
formed the subject of the present appeal. 

Before the Special Commissioners, the respondents contend- 
ed that the Inspector had not made any ‘‘ discovery ” within 
the meaning of Section 125, sub-section 1 of the Income Tax 
Act, 1918, which would justify the making of the additional 
assessments.^ 

It was contended on behalf of the Crown that the Inspector 
had, within the meaning of the sub-section, discovered : (a) that 

(l) Income Tax Act, 1918, Section 125, sub-section 1 , “If the surveyor discovers 
— that any properties or profits chargeable to tax have been omitted from the first 
assessments , or that a person chargeable has not delivered any statement, or has 
not delivered a full and proper statement, or has not been assessed to tax, or has 
been undercharged in the first assessment, or that a person chargeable has been 
allowed, or has obtamed from and m the first assessments, any allowance, deduction, 
exemption, abatement, or relief not authorised by this Act, then and in every such 
case — . . . (ii) where the tax is chargeable under Schedule D, the Additional 

Commissioners shall make an assessment, on the person chargeable, in an additional 
first assessment, in such a sum as according to their judgment, ought to be 
charged . . .” 
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the interest was chargeable to tax and had been omitted from the 
first assessment ; (b) that the trustees had not been assessed to 
tax in respect of the said interest : and (c) that the trustees had 
been allowed, or had obtained, exemption or relief not authorised 
by the Income Tax Acts. 

The Special Commissioners held that there had been no 
“ discovery ” within the meaning of the sub-section. All the facts 
had been completely made known to the Inland Eevenue, and the 
then Inspector had formed an opinion on those facts. A new 
Inspector re-examined the same facts and formed a difierent 
opinion ; but that did not, in the view of the Special Commis- 
sioners, constitute a “ discovery ”. They therefore discharged 
the assessments. The Crown appealed. 

The Attorney-General {Sir T. W. H. InsJcip, E. C.) and J?. P. 
Hills, for the Crown. — It is true that the Inspector had not dis- 
covered any now fact, but he had discovered that there had been 
an escape from taxation, which is precisely what the section 
aims at. What is provided for is a discovery of under-assess- 
ment, and that may be foundod on a chauge of view of the law, 
or on a re-examination of documents or other material which had 
been previously overlooked. It cannot be said that an agreemont 
was made by the first Inspector which bound his successor, or 
the Crown. The Inspectors of Taxes are not agents of the Crown, 
capable of making agreements of this character. Neither can it 
bo said that there is an estoppel. There is no estoppel in 
income-tax cases, and further there has been here no change of 
position in consequence of any representation. 

E. Errington, for the respondents. — It is only a mistake of 
fact which can be “ discovered ”. The expression is inappropriate 
when applied to a mistake of law. Nothing has been 
discovered which was not known before ; all that has happened 
is that the Inspector has changed his opinion. If the subject 
pays a tax for which he is not legally liable under a mistake of 
law, he cannot recover it back — National Pari-Mutual Associa- 
tion, Ltd. V. B. — and the converse proposition is equally true, 
namely, that the Crown cannot recover a tax which it has 
remitted under a mistake of law. This case cannot be distin- 
guished from Anderton <& Halstead, Ltd. v. Birrell, where 
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Rowlatt, J., said (101 L. at p. 223 ; [1932] 1 K.B., at p. 
281 ; 16 Tax Cas. at p. 208) : “ The word ‘ discover ’ does not, in 
my view, include a mere change of opinion on the same facts and 
figures upon the same question of accountancy, being a question 
of opinion.” There is a distinction between a mistake in the 
ascertainment of a fact and a mistake as to the fact itself. 

The Aitorney-Generl, in reply. — The fallacy underlying the 
respondent’s argument is that the sub-section does not deal with 
the discovery of new facts, but with the discovery that some 
source of income has not been properly taxed. 

PiNLAT, J. — In this case, notwithstanding the skilful argu- 
ment of counsel for the respondents, an argument which lost no- 
thing from its brevity, I have arrived at a conclusion which 
differs from that of the Special Commissioners. When I differ 
from the Special Commissioners I always do so with hesitation. 

The way the matter arises is this : certain additional assess- 
ments were made upon these trustees and they were made in 
respect of 5 per cent. War Stock. It is well-known that the 
interest of this particular stock is not liable to tax if in the bene- 
ficial ownership of a person resident abroad. Here, what happen- 
ed was this : the stock in question was left to a young gentleman 
who is resident in the United States ; it was left for his benefit, 
but on these terms : the trustees were “ to stand possessed of the 
proceeds in trust for my said grandson, Robert Wilson Appleton, 
if and when he shall attain the age of twenty-one years and if my 
said grandson shall not attain the age of twenty-one years then in 
trust as to both capital and income, etc.” Now, what happened 
in these circumstances was that the whole of the income was 
received and accumulated by the trustees in England. In August, 
1927, the testator having died in 1926, probate and a copy of the 
will were forwarded to the then Inspector of Taxes at Wallasey. 
In April, 1929, the trustees made an income tax return. They 
referred to the interest received by them on their holding of Re- 
gistered War Stock but added anote that the income was not tax- 
able and formed part of the residuary estate, and that the income 
was held in trust for Mr. Appleton, a domiciled American, until he 
attained the age of twenty-one years. That was followed by a statut- 
ory declaration by one of the trustees that young Mr. Appleton 
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was the beneficial owner of the War Stock and was entitled to 
the interest thereon. Now, all that was mistaken, and is admitted to 
have been mistaken, bnt there was not the slightest deception ; 
the whole position was discussed and fully discussed between the 
trustees and the Inspector of taxes. The question arose as to the 
making of an additional assessment for the year 1928-29, and, as 
the result of discussion, the Inspector of taxes intimated that the 
proposed assessment would not be made. The trustees continued 
to make returns for the subsequent years, for 1930-31 and 1931- 
32, and on those returns it was stated that the income was not 
taxable and was being held in trust for Mr. Appleton until he 
attained twenty-one years of age. 

Subsequently, a new Inspector of taxes came into the dis- 
trict, and he came to the conclusion, and, as it is admitted, rightly, 
that the trustees were liable to assessment to income-tax in 
respect of the interest. He rightly came to that conclusion^ 
because, as is now admitted, the interest of young Mr. Appleton 
in this fund was a contingent interest only. I have mentioned 
the fact, because it is a fact, that it was a new Inspector of taxes 
who came into the district and arrived at that conclusion. I 
desire to add that I do not attach importance from the point of 
view of the actual decision of the case to the circumstance that 
another Inspector of taxes came into the district and dealt with 
this matter. In my opinion, the position would have been the 
same if the former Inspector of taxes had on a re-survey of the 
facts in the light of the fuller knowledge changed his opinion. 
Now, in these circumstances, additional first assessments were 
raised for the years 1928-29, 1929-30, 1930-31 and 1931-32 ; 
appeal was made against those assessments and the appeal came 
before two very experienced Special Commissioners, Mr. Sanders 
and Mr. Jacob, and they gave their finding in this way : “ It is 
not disputed that in this case the facts were completely made 
known at the time to the Inland Revenue by the appellant trustees 
and were fully examined by both sides. The then Inspector of 
taxes formed an opinon on those facts and acted upon his 
opinion. A new Inspector of taxes has since re-examined the 
same facts and formed a different opinion. These being the 
circumstances of this case we hold that there has been no 

1-31 
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‘ discovery ’ within the meaning of Section 125 of the Income 
Tax Act, 1918.” 

The matter, to my mind, turns upon a correct interpretation 
of that section of the Act. It is not necessary to go through the 
series of sections, beginning with Section 100, which requires the 
delivery of the statement ; then there is Section 118, which gives 
the surveyor power to examine the assessments and the state- 
ments ; there is Section 121, which lays down that the Schedule 
D assessments are to be laid before the additional commissioners 
and gives power to the surveyor to make an objection if he likes ; 
then there is Section 122, which requires the additional Com- 
missioners to enter their assessments in books and requires that 
the general Commissioners shall allow and confirm the assess- 
ments. So far as to the first assessment. 

Now we come to the additional assessment and the provision 
with regard to that upon which the whole case turns is in Section 
126. It is best to read the words first : “ (1) If the surveyor dis- 
covers that any properties or profits chargeable to tax have been 
omitted from the first assessments ; or that a person chargeable 
has not delivered any statement or has not delivered a full and 
proper statement, or has not been assessed to tax, or has been 
undercharged in the first assessments ; or that a person charge- 
able has been allowed, or has obtained from and in the first assess- 
ments, any allowance, deduction, exemption, abatement, or relief 

not authorised by this Act, then and in every such case (ii) 

where the tax is chargeable under Schedule D, the additional 
Commissioners shall make an assessment, on the person charge- 
able, in an additional first assessment in such a sum as, according 
to their judgment, ought to be charged ” 

It will be observed that the surveyor is the person who is 
to discover and upon his discovery, not he but the additional 
Commissioners, are to make an assessment. This section has 
been the subject of judicial consideration in several cases. I may 
refer to the case of iJ. v. Kensington Income Tax Commissioners, 
and 4-ramayo, Bx parte. It is proper to mention that this decision 
was subsequently reversed, but reversed upon quite other points, 
and nothing in the reversal affects the particular point with which 
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I am dealing. The matter is discussed by all three Judges in the 
judgment. I think it is only necessary, though I might cite 
several passages, to read a passage from the judgment of Bray, J. 
He said there (83 L. J. K. B., at page 370 ; [1913] 3 K. B., at 
page 889 ; 6 Tax Gas., at page 282) : “ The question which we have 
to consider is W'hat is the meaning of the word ‘ discovers.’ That 
word obviously has more than one meaning, and the question 
which we have to consider is what meaning it has in this section- 
Does it mean, as contended by the applicant, ‘ ascertain by legal 
evidence ’ ?” A few lines further down he said : “ The stage 
preceding an appeal is not that at which legal evidence is requir- 
ed, and it seems to me to be clear that the word ‘ discovers ’ 
cannot mean ‘ ascertains by legal evidence.’ In my opinion it 
means, comes to the conclusion from the examination he makes 
and from any information he may choose to receive.” If one 
applies those observations to the present case there seems to be 
little doubt that if “ discover ” means “ coming to a conclusion 
from his examination,” that is what here has occurred. There 
are other oases ; I need not refer to them all, but in Haythorn- 
thwaiie and Sons, Ltd. v. Kelly the present Master of the Rolls 
lays down the law and lays it down, I think, in precise accord- 
ance with the views of Bray, J., which I have just quoted. What 
he said was (11 Tax Gas., at page 664) : “ It is to be observed 
that that period of six years may, and I dare say in some cases 
does, put a very serious burden indeed upon the subject, because 
it means this, that although the subject may have cleared up his 
income tax — I use rather a neutral word — five years before, yet 
he is still liable to have a further assessment made upon him for 
a period which does not expire until six years after the expiration 
of the year of assessment.” 

So far, the matter would appear to be reasonably clear. 
Here is a question of whether an interest is vested or is con- 
tingent. If vested, one view prevails ; if contingent, another ; 
and quite obviously the question is one on which persons of 
intelligence applying their minds to the facts might arrive at an 
erroneous conclusion ; and both parties here quite honestly did, 
as is admitted, arrive at an erroneous conclusion, with the result, 
of course, that there was an escape of tax. Now, the argument 
very clearly put by counsel for the respondents in answer to the 
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arguiTient of the Attorney-G-eneral was this: he said: “well, 
discovery means the finding out of some fact that fact being one 
which did, in truth, exist at the time, but was not then known,” 
and he cited a passage from the judgment of Bowlatt, J., in 
Anderton and Halstead, Ltd. v. Birrell. The facts in that case 
difier widely from the facts in this. In that case there had been 
original assessments upon the basis of a writing down in two 
successive years of a bad debt and some years later the Inspector 
suggested, not in the light of a new discovery about the estimate 
made at the time of the assessments, but in the light of facts 
which he had then discovered as to the treatment of their debts 
by the tax-paying company that he had discovered that the 
allowance was erroneous. It was held by the learned Judge 
that that would not do, and there is one sentence in his judg- 
ment which undoubtedly has given me anxiety because he said 
(101 L. J. E. B. at page 223 ; [1932] 1 K. B., at page 281 ; 
16 Tax Cas. at page 208) : “ But the mere fact of such a dis- 

cussion of the means of ascertainment indicates an assumption 
that there was something to be ascertained somehow. How 
greatly it would have simplified the problem if it could have 
been said that the Inspector makes a ‘ discovery ’ if he merely 
changes his opinion, without any new information at all.” He 
goes on with a sentence which rather tends, I think, to favour 
the view which I take. “ Moreover, it is to be remembered that 
income tax is an annual tax for the service of the year, and when 
one finds a provision for an additional assessment within a period 
of six years, one is lead to expect machinery, not for a mere revi- 
sion, but for the bringing in of something which had been over- 
looked.” With regard to the latter words I should say that in 
this case there was the bringing in of something which had been 
overlooked, the something which had been overlooked being this, 
that the interest of this young gentleman was not vested but 
was contingent. But, undoubtedly, the earlier words used by 
Eowlatt, J., do, I frankly agree, lend weight to the argument 
which was so well urged upon me by counsel for the respond- 
ents. 

I have, however, come to the conclusion upon a survey of 
the authorities as a whole, and one must look at them as a whole, 
that it must not be supposed that Eowlatt, J., there was speaking 
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otherwise than with refereuce to the facts of the particular case 
which was before him. Clearly, I think, there could be no doubt 
as to the result of that case, but I do not find it possible to apply 
the words used by Rowlatt, J., to every case, in the sense of 
reading them as meaning that an Inspector can never make a 
discovery if the making of that discovery involves a change of 
opinion. I cannot think that that was what was meant, and it 
does not seem to me that that view is consistent with the autho- 
rities to which I have already referred. 

There arc only, I think, two other observations that I desire 
to make. One is this : quite naturally, my attention was called, 
and forcibly called, to the inconvenience which may arise in 
cases of this sort. I do not think I can give eJiect to that argu- 
ment, because nothing is better settled than the principle that 
there is no estoppel as against the Crown. I do not think that 
this inconvenience — though I do not doubt that in some oases 
very real inoonveuienoe might be caused by an additional assess- 
ment made five years after the event — is a matter which I am 
entitled to take into account. The other observation which I 
would make is that I have considered, as I was bound to 
consider, as carefully as I can, the authorities, but if, apart from 
the authorities, I look at the section itself, and after all this case 
does depend upon the construction of Section 125, it is, I am 
bound to say, rather difficult to hold on the facts of this case 
that the surveyor had not discovered, found out, that there were 
properties or profits chargeable to tax which had been omitted 
from the first assessments. He did, I think, find out that fact. 
The fact is, of course, that the properties or profits wore charge- 
able to tax ; they had been omitted from the first assessments 
and he found that out. The only answer to be made is that they 
had been omitted from the first assessments, so to speak, with 
his sanction, because he, like those making the return, supposed 
that they were not properties or profits chargeable to tax. He 
discovers, he finds out, that they are, and I have difficulty in seeing 
why this section does not then precisely apply. 

Upon these grounds, differing, though with hesitation, from 
the Special Commissioners, I think this appeal succeeds. 

Appeal allowed, 
i 
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Solioi tor Solicitor of Inland Revenue^ for the Crown; 
Qasguet, Metcalfe & Walton^ agents for Ratcliff e^ Smithy Aber- 
cromby d Co.y Liverpool^ for the respondents. 


[In The Nagpub Judicial Commissioner’s Court.] 

COMMISSIONEB OF INCOME TAX, CENTEAL AND 
UNITED PEOVINCES 

V, 

LAXMINAEAIN BADEIDAS AGAEWAL. 

Grille, J. C,, and Snbhedar, A. J. C. 

April 12, 1934. 

Income Tax — Application for Adjournment — Duty to Pass 
Order and Communicate it to Assesses — Best Judgment Assess- 
ment — Combined Notices — Legality — Application for Eeopening 
Summary Assessment — Illness of Assesses, Whether Sufficient 
Cause — Procedure to be Followed in Making Best Judgment 
Assessment — Necessity of Making Enquiry and Ebcobding Eesults 
op Enquiry — Capricious Assessment — Ebfbrence — Question of 
Law — Income Tax Act (XI of 1922), Sections 22 (4), 23 (2) and 
(4), 27, 66. 

A combined notice under Section 22^ Clause 4, and Section 23, 
Clause (2) of the Income Tax Act is not illegal. 

Although the Income Tax Act does not specially provide for grant- 
ing adjournments to comply with the terms of notices served on the 
assessee under Sections 22 (4) and 28 (2) of the Act, in practice adjourn- 
ments are generally allowed for sufficient cause on the principle of 
justice, equity and good conscience, and this practice has also received 
judicial recognition. Consequently, if, for any reason, a prayer for 
adjournment is refused, a definite order, either oral or written must 
he passed by the officer to whom the application for adjournment is 
made and communicated to the assessee or his agent, when he is present, 
before proceeding to make an assessment under Section 28 (4) of the 
Act. Failure on the part of the Income Tax Officer to observe this 
elementary principle of judicial procedure would affect the legality of 
a summary assessment order. 
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What constitutes a sufficient cause for setting aside an assessment 
made under Section 28 (4), depends on the circumstances of each case ; 
hut since its determination essentially depends upon the exercise of 
judicial discretion ^ the question whether the discretion has or has not 
been exercised in a sou?id and reasonable manner invariably involves a 
question of laio* The words ‘ satisfies ' and ‘ was prevented by sufficient 
cause'^ in Section 27^ are practically identical in meaning with the 
similar loords occurring in Order JX, rule 9 and Order XLI^ Buie 19 
of the Civil Procedure Code, 

Where an assesseeupon whom a combined notice under Sections 22 
(4) and 23 {2) had been served applied for an adjournment on account 
of his illness^but the Income Tax Officer without adjourning the case 
and without informing him of his refusal to adjourn^ assessed him 
summarily and an application under Section 27 to cancel the assess- 
ment was refused on the ground that there was no sufficient cause as 
the assesses could have sent his books through his munim : Held, that 
the assesses had clearly made out a sufficient cause for having the ex- 
parte assessment re-opened. Held, further, that in every case, before 
an ex-parte assessment is made under Section 28 (4), Income Tax Act, 
the Income Tax Officer must invariably conduct such * local inquiry ’ 
to ascertain the income of the proposed, assesses for the previous year 
as the circumstances of the case may warrant ; and the said authority 
must place on the record a note of the details and results of his inquiry 
in order that the Commissioner of Income Tax under Section 33 or the 
High Court under Section 66 (2) or (5) may be in a position to see that 
the assessment was according to the rules of reason and justice and not 
arbitrary. Such an assessment alone would satisfy the requirements 
of an assessment by the Income Tax Officer ‘ to the best of his judgment ’ 
within the meaning of Section 23 (4) of the Income Tax Act. Where 
an assessment purporting to he one under Section 28 {4) does not satisfy 
these conditions a point of law would invariably be involved so as to 
make it the subject of a reference to and decision by the High Court 
under Section 66 {2) or (3) of the Income Tax Act. 

An assesses failed to comply with a notice under Sections 22 (4) 
and 28 {2), The Income Tax Officer purporting to act on the basis of 
an undated ‘ report^ assessed the income at Bs. 1,00,000 and levied 
assessment thereon. In the preceding two years the income of the 
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assessee did not exceed Ms. 47,000, and the so-called ‘ report ’ did not 
contain any materials for finding that the income was one lac of rupees. 
Held, that under the circumstances the assessment was a capricious 
one and not an assessment to the best judgment contemplated by 
Section S3 (4). 
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Reference made by the Commissioner of Income Tax, 
Central Provinces and Berar under Section 66 (2) of the Income 
Tax Act, 1922. (Miscellaneous Judicial Case No. 19-B of 1932). 

jD. N. Choudhry, for the applicant. 

W. R. Puranili and .1. F. Khare, for the non-applicant. 

Order. — This is a reference by the Commissioner of Income 
Tax, Central Provinces and Berar, under Section 66 (2), Income 
Tax Act. The facts of the case as admitted before ns are shortly 
these. For the assessment year 1931-32 the non-applicant 
assessee was served with a notice under Section 22 (2) of the 
Act, to make a return of his income of the “ previous year ” by 
17th August, 1931. As his accounts were not made up by then, 
the non-applicant applied for four months’ time to submit his 
return, but this was refused. He then submitted a return show- 
ing a loss of Rs. 1,700. This return was not accepted as correct 
and a combined notice under Sections 22 (4) and 23 (2), the 
former for production of his account books and the latter for pro- 
duction of evidence on 14th October, 1931, was served on the 
non-applicant. On 12th September, 1931, at the request of the 

1—32 
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non-applicant the case was adjourned to 19th October, 1931, and 
a fresh combined notice as before was again served on him. 

On 19bh October, 1931, the non-applicant, through his Court- 
agent, filed an application, accompanied by a medical certificate, 
asking for further extension of time to comply with the terras of 
the notice on the ground that he was unable to attend the Court 
in person on account of his illness. Mr. Gore, the Income Tax 
Officer, instead of passing any order, oral or written, on this 
application and communicating it to the non -applicant’s agent 
asked him to wait and when leaving the office at 5 P.M., inform- 
ed him that the order would be conveyed in due course. In the 
meantime the officer had proceeded under Section 23 (4) of the 
Act and written out the assessment order, the last part of which 
reads as under : — 

“ In the light of the foregoing fa^ts, I cannot do otherwise 
than to proceed ex-'parte. It is a patent fact that the assesses has 
got extensive money lending which is being done by him in 
several ways. In addition to this he purchases the debts of 
others at a comparatively small cost and reaps huge gains there- 
from when the civil Court ultimately passes the decree in his 
favour. It need hardly be said that he can always command the 
best legal advice and help by virtue of his finances. Local in- 
quiries show that his fluid resources amount to BpS. 1,00,000. He 
is quite easily the richest man in the District and by dint of 
shrewd business tactics combined with his mature experience, 
he has piled up a big fortune. I estimate his income at a reason- 
able figure of Es. 1,00,000 and direct that he should pay tax on 
the same as shown in the assessment form. D. N. to issue re- 
quiring payment by 19th December, 1931.” 

The order sheet of that date runs as under : 

‘‘ The assessee wants another date as he is indisposed and 
as his munim had not returned. No time can be allowed for 
such lame excuses. Order passed. D. N. to issue. Payable by 
19th December, 1931.” 

It is conceded before us that the statement underlined (itali- 
cized) is incorrect. Notice of demand having been served on the 
non-applicant on 29th October, 1931, he put in an application on 
14th November, 1931, for setting aside the ex-parte assessment 
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on the ground that being ill and unable “ to stir out at all ” he 
was prevented from complying with the terms of the notices 
served upon him under Sections 22 (4) and 23 (2) of the Act. 
Mr. Gore by that time having proceeded on leave the application 
was heard and disposed of by his successor Mr. Bagadthey. The 
non-applicant examined seven witnesses including himself in 
support of his application. While bolding that the plea of ill- 
ness was made out by the non-applicant which incapacitated him 
from attending the Court personally on the 29th October, 1931, 
Mr. Bagadthey rejected the application on the following ground : 

“ In short, the assesses merely tried to show that he was 
unable personally to attend the ofiBce on the day fixed. This 
however, cannot be considered to be a sufficient reason for his 
non-compliance with the terms of the notice under Section 22 (4) 
inasmuch as he was never called upon to appear in person. Be- 
sides the assessee could, if he had merely intended to do so, send 
his munim with the books, and could thus have complied with the 
notice. Under these circumstances I do not think I can re-open 
the assessment.” 

After this order was confirmed in appeal, the Commissioner 
of Income Tax, on the motion of the non-applicant, made the 
present reference to this Court on the following points: 

“ (1) Whether the Income Tax Officer was justified in 
assuming jurisdiction to proceed under Section 23 (4), Income 
Tax Act, and making ex parte assessment in this case when there 
is no legal evidence to show that the assesses deliberately failed 
to comply with the notice issued under Section 22 (4), Income 
Tax Act ? 

(2) Whether the circumstances alleged and proved by the 
assessee could not in law be deemed to be ‘ sufficient cause ’ under 
Section 27, Income Tax Act ? 

(3) In view of the wording of the notice under Section 22 (4) 
of the Act and the undisputed fact that the assessee was too ill to 
attend the Court and the further admitted fact that the Income 
Tax Officer did not pass or communicate to the assessee’s servant 
or to the assessee any order for immediate production of account 
books or any other fair order, could not the assesses under law 
claim cancellation of the ex parte assessment order dated 19th 
October, 1931 ? 
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(4) Whether the procedure adopted by the Income Tax Offi- 
cer in causing notices to be served under Sections 23 (2) and 22 
(4), Income Tax Act, was legal and proper and whether the In- 
come Tax Officer could under the circumstances proceed under 
Section 23 (4) and make ex parte assessment ? 

(6) Is there evidence to substantiate the Income Tax Offi- 
cer’s reasoning in the last paragraph of the order saying that 
legal inquiries prove that the assesses made in the account year 
taxable income of a lac of rupees ? 

(6) Is not the judgment of the Income Tax Officer vitiated 
by imaginary assumptions or irregular inquiries and hearsay evi- 
dence which the assesses has no chance to meet and which are 
not borne out by his account books which the Income Tax Offi- 
cer could have called for ? 

(7) Is the order of assessment passed by the Income Tax 
Officer to the best of his judgment in view of the arbitrary 
reasons he has given and despite the notorious trade depression 
and financial strain all along ? ” 

Points 1 and 4 require to be treated together as both of 
them impeach the legality of the procedure adopted by Mr. Gore 
in the disposal of the assessment case. As appears clear from his 
order Mr. Gore assumed jurisdiction to pass the summary order 
of assessment “ to the best of his judgment ” under Section 23 (4) 
of the Act because of the default of the non-applicant : (1) in 
making a return under Section 22 (2) as “ the return made is not 
a return at all ” and (2) in complying with the terms of the 
notices issued under Sections 22 (4) and 23 (2) of the Act. There 
is indeed some confusion of ideas underlying this reasoning. If 
the return made by the non-applicant showing a loss of Ks. 1,700 
was no return at all under Section 22 (2) the issue of the com- 
bined notice under Sections 22 (4) and 23 (2) was prima facie 
redundant. The issue of such a notice pre-supposed the exist- 
ence of a valid return having been made but which could not bo 
accepted as correct without verification. Mr. Gore then must be 
deemed to have treated the return made by the non-applicant as 
valid and was clearly wrong in holding it as no return at all at 
the last stage of the assessment proceedings. 
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It is diflficult for us to acoept the contention of the noji- 
applioant’s learned counsel as correot that the combined notice 
issued in this case was illegal. The weight of authorities is 
decidedly against the contention : Chandra Sen v. Commissioner 
of Income Tax, U. P. ; Harmiilhrai Dulichand v. Commissioner 
of Income Tax, Bengal ; Commissioner of Income Tax, Burma v. 
E. M. P. Oliettiar Firm and 11, M. P.L. S. Sivasioami Chettiar 
V. Commissioner of Income Tax, Madras. It follows then that 
there was nou-coiupliance, whether deliberate or otherwise is 
immaterial for the purpose of Section 23 (4), on the part of the 
non-applicant with the terms of the notice calling for account 
books and evidence. Technically therefore, Mr. Gore had jurisdic- 
tion to make the summary assessment against the non-applicant 
under Section 23 (4) of the Act. 

This does not however mean that the procedure adopted by 
Mr. Gore in the present case was either desirable or justifiable. 
Although the Act does not specifically provide for granting 
adjournments to comply with the terms of the notices served on 
the assessees under Sections 22 (4) and 23 (2), it is conceded 
that, in practice, adjournments are generally allowed for sufficient 
cause on the principle of justice, equity and good conscience. 
This practice has also received judicial recognition in Commis- 
sioner of Income Tax v. Perianna* It therefore necessarily 
follows that if, for any reason, a prayer for adjournment has to 
be refused a definite order, either oral or written, must be passed 
by the officer and cominunicated to the assessee or his agent, 
when he is present, before proceeding with the drastic action of 
summarily assessing him under Section 23 (4) of the Act. 

In the present case if Mr. Gore had even orally communi- 
cated to the non-applicant’s agent his intention of rejecting the 
application for adjournment and proceeding with summary 
assessment because the books of account had not been produced 
— and this is the ground on which Mr. Gore virtually based his 
ex parte assessment — it is not at all improbable that the agent 
might have informed the officer that he was going to comply 
at once with the order for the production of the account books 
and might have easily produced the books, in whatever state 
they were, from the non-applicant’s house which, we are assur- 
ed, was only a furlong oil from the Income Tax Office an(l 
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pr vented the ex parte assessment. Failure on the part of 
Mr. Gore in observing the aforesaid elementary principle of judi- 
cial procedure does, in our opinion, considerably detract from the 
technical legality of the summary assessment order recorded by 
him against the non-applicant. 

As points 2 and 3 assail the legality of the orders passed by 
Mr. Bagadthey, in the first instance, and the Assistant Commis- 
sioner, on appeal, m proceedings under Section 27 of the Act it 
is convenient to consider these two points together. Both the 
learned Commissioner in his opinion and Rai Bahadur Chaudhri, 
his counsel, in his arguments contended that what constitutes 
suflScient cause under Section 27 of the Act being purely a question 
of fact this Court was incompetent to interfere with the finding 
that no sufficient cause for setting aside the ex parte assessment 
was made out by the non-applicant. Sufficiency of cause is cer- 
tainly a question of fact dependent on the circumstances of each 
case. But since its determination essentially depends upon the 
exercise of judicial discretion, the question whether the discretion 
has or has not been exercised in a sound and reasonable manner 
in reaching the conclusion invariably involves a question of law ; 
P. R. N. P. P. Ghettiar Firm v. Commissioner of Income Tax and 
Commissioner of Income Tax v. P. K. N. P. B, Gheityar Firm, 

It was rightly pointed out in P. K, N. P. P. Chettyar Firm 
V. Commissioner of Income Tax^ Burma^ that the words ‘‘satisfies’’ 
and “ was prevented by sufficient cause ” in Section 27, Income 
Tax Act, being practically identical with similar words occurring 
in Order 9, Rule 9 and Order 41, Rule 19, Civil Procedure Code, 
and in Section 5, Limitation Act, they must receive similar inter- 
pretation as has been put upon these words in the latter enact- 
ments. It was, however, argued by Rai Bahadur Chaudhri that 
these decisions are expressly overruled in In re Abdul Bari v. 
Commissioner of Income TaXy Burma. But this statement is not 
absolutely correct as the following observations, at p. 284 
(of I. L. R. 3 Rang. 281) of the report of Abdul Bari's case would 
clearly show that the reference did not invite the opinion of the 
Full Bench on the correctness or otherwise of those decisions on 
the point under consideration ; 

“ The first contention is based on a passage in the judgment 
of this Court in Commissioner of Income Tax v. B. M. Chettyar 
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Firm where it was said : ‘ It has, however, been held that the 
question whether there was any evidence on which an Assistant 
Commissianer or a Commissioner could come to a finding of fact 
is a question of law.’ On the strength of that decision read with 
the decision in P. K. F. P. R. Chettyar's case a question of law 
will be held to arise out of the Assistant Commissioner’s order if 
there was no evidence to support the Income Tax Officer’s finding 
that the applicant failed to show that he was prevented by suffi- 
cient cause from complying with the notice under Section 23 (4). 
But in the present case there was at any rate the evidence as to 
the nature of the business which was contained in the accounts 
which applicant produced ; and I would hold that the question of 
law, which is subject-matter of the applicant’s first contention 
does not arise.” 

The question referred to the Full Bench for determination 
in Abdul Bari Cliowdhurys case was : 

“ Whether the fact that an assessment under Section 23 (4), 
Income Tax Act, was entirely arbitrary involves a question of law 
out of the Assistant Commissioner’s order passed in an appeal 
under the provisions of Section 30 (1) relating to appeals against 
the refusal of the Income Tax Officer to make a fresh assessment 
under Section 27, or which the High Court is entitled to regard 
as ground for an order under Section 66 (3).” 

The reference was thus confined to the question whether 
the dictum laid down in 8. P. K.A.A.M. ClicUyar Firm v. Com- 
missioner of Income Tax which itself was based on Commissioner 
of Income Tax v. A.B.A.N. Chettyar Firm reagarding the power 
of the High Court to call for a reference from the Com- 
missioner under Section 66 (3) of the Act in a case in which 
an assessment is made under Section 23 (4), Income Tax 
Act, was or was not sound, and not whether a finding on 
the question of the sufficiency or otherwise of the cause 
shown under Section 27 of the Act did not involve a question of 
law. It therefore follows that the observations of the learned 
Chief Justice in the Full Bench decision that no question of law 
is involved in the decision that sufficient cause has not been 
made out in a case under Section 27 or in an appeal therefrom 
under Section 30 (1), Income Tax Act, were, with due respect, 
quite obiter. But the learned Chief Justice (at p. 300 of the 
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report) as well as Dunkley, J., who delivered a separate opinion 
(at p. 304), accepted the soundness of the dictum laid down iu 
Commissiojier of Income TaXy Surma v. A.K.B.P.L.A. Chettiar 
P'irni at p. 27 (of 9 Bang) that a question of law referable for 
the decision of the High Court under Section 66 (2) or (3) would 
be involved if the finding that no sufficient cause was made out 
in a case under Section 27 is based upon no materials or 
evidence. 

In Sadaram Puranchandy In re, it was held that the question 
whether, in making an ex parte assessment under Section 23 (4) 
the Income Tax Officer, did or did not give to the assessees 
such reasonable opportunity as the Act requires to produce their 
evidence in support of their return,” was a question of law which 
the High Court was entitled, under Section 66 (3) of the Act, to 
require the Commissioner of Income Tax to refer to it for deci- 
sion. We therefore accept the law laid down in this Calcutta 
case and in Commissioner of Income Tax v. P. K. N. P. B, 
Chettiar Firm and P. K, N, P. B, Chettiar Firm v. The Com- 
missioner of Income Tax, Burma, as correct. We also respect- 
fully adopt the following observations of the learned Chief Justice 
in Kichilappa Naicher v. Bamanujam Pillai as laying dowm the 
test of the exercise of judicial discretion, though these observa- 
tions were made with reference to a case under Section 5, Limit* 
ation Act : 

The test is, has the discretion been exercised after appre- 
ciation and consideration of all the facts which are material for 
the purpose of enabling the Judge to exercise a judicial discretion 
and after the application of the right principle to these facts ? If 
a discretion is exercised under these conditions and a certain 
conclusion is arrived at, that conclusion, it seems to me, would 
be an exercise of discretion judicially sound, though an appellate 
tribunal might be disposed to draw a different inference from the 
facts.” 

To the same effect are the observations in Banchodji v. 
Lallu and Fatima Begam v. Hansi. 

We now proceed to examine how far the findings of Mr. 
Bagadthey and the Assistant Commissioner that the non-appli- 
cant had not shown sufficient cause for re-opening the ex parte 
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assessment, satisfies the test, that it was arrived at after the exer- 
cise of judicial discretion, as laid down in the above cases. The 
orders of both these ofiioers of the income-tax department proceed 
on the only ground that the nou-apphcant, even if he was ill, 
could have sent his account books with his munim who has return- 
ed from “ Desh ” and who could have explained them to Mr. Gore 
on 19th October, 1930. No finding at all has been recorded on 
the question if sufficient cause was or was not made out by the 
non-applicant for non-compliance with the terms of the notice 
under Section 23 (2). Even in arriving at the finding that suffi- 
cient cause for nou-compUanc with the terms of the notice under 
Section 22 (4) was not made out. these learned officers have obvi- 
ously left completely out of consideration several relevant facts 
the more important one being that if Mr. Gore had informed the 
non-applicant’s Court agent that no adjournment would be grant- 
ed, because the account books should have been sent with the 
munim, it was possible that compliance with the notice for the 
production of the books might have been forthwith made. They 
also failed to appreciate how far the failure on the part of 
Mr. Gore in observing this elementary rule had contributed to 
the non-compliance of the terms of this notice and seriously 
prejudiced the non-applicant. 

Again these officers appear to have entirely ignored the non- 
applicant’s assertion that in order to comply with the require- 
ment of the notice under Section 23 (2) he himself had in- 
tended to go into the witness-box and swear to the accuracy 
of his account books. On the finding, then, that the non- 
applicant was unable to attend the Court on 19th October 
1930, on account of his illness, the only reasonable finding 
which should have been recorded by these officers was that 
the non-applicant had shown sufficient cause for non-compliance 
with the terms of the notice under Section 23 (2). On such a 
finding, coupled with what is already stated by ns in paras. 9 
and 10 above, it follows that the non-applicant had clearly 
made out sufficient cause for having the ex parte assessment re- 
opened under Section 27 of the Act and that in recording a 
contrary finding the Income Tax Officer and the Assistant Com- 
missioner failed to exercise their discretion on reasonable and 
proper grounds. 

1 — 3 ? 
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In view of the conclusion reached by us on the first four 
points it seems unnecessary, in the present case, to decide the 
last three points of the reference but as they were fully argued 
and are of vital importance to the assessees of these provinces it 
is well to record our considered decision thereon. These will be 
treated together as they appertain to the same matter, viz., the 
legality or otherwise of the ex parte order of assessment, the 
material portion of which is already set out in extenso in para. 2. 
above. In supporting the order of the Income Tax Officer the 
learned Commissioner makes the following observations ; 

“ No evidence to substantiate the Income Tax Officer’s 
reasoning for making an ex parte assessment is necessary, because 
in this respect, the Income Tax Officer is the sole Judge. If he 
were to state that the assessee’s total income was Its. 1,00,000 it 
was enough and that would have been a correct assessment also ; 
Krishna Kumar v. Commissioner of Income Tax, Bengal. An 
Income Tax Officer is not required to give any reasoning for estim- 
ating income for purposes of assessment under Section 23 (4) : 
vide the Full Bench ruling of Abdul Bari Chowdhury v. Commis- 
sioner of Income Tax, Burma. If reasons are given, as is done 
in this case, it is only to justify the conclusions at which the In- 
come Tax Officer has, after legal investigation, arrived and this 
is done to show that the estimate is not arbitrary. Even in the 
two preceding years the assessee has been assessed on Bs. 46,590 
and E.S. 41,885 though his returns showed income of Rs. 7,800 
and loss of Rs. 667, respectively.” 

His learned counsel also adopted the same arguments. On 
the contrary the learned counsel for the non-applicant cited 
Muhammad Sayat-Haji Muhammad Sardar v. Commissioner of 
Income Tax, Punjab, in support of his contention that the assess- 
ment order being based on no legal material was arbitrary and 
opposed to all canons of justice, equity and good conscience. He 
distinguished the Calcutta case on facts and contended that the 
law enunciated in Abdul Bari Chowdhury's case was not sound 
or at any rate not absolutely irreconcilable with the views pro- 
pounded in the Calcutta and Lahore decisions so far as the 
interpretation of the words “to the best of his judgment” in 
Section 27 of the Act was concerned. In our opinion the con- 
tentions of the non-applicant’s counsel are well-founded. In 
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In re Abdul Bari Gliowdhury v. Commissioner of Income Tax, 
Burma, which overrules the previous decisions of the same Court, 
it was held that if the word “ arbitrary ” as stated in the referring 
order only meant that the assessment, 

“ did not purport to be founded on any materials or reasons 
beyond the Income Tax Officer’s private opinion,” 

there would be no question of law involved in the case so as 
to make it referable to the High Court for decision under Section 
66 (2) or (3), Income Tax Act. The learned Chief Justice, who 
delivered the opinion of the li'ull Bench, makes this perfectly 
plain by observing at p. 295 of the report that : 

“ If that is the meaning to be attributed to the word “ arbi- 
trary,” in the order of reference, I am clearly of opinion, 
that the answer to the questions propounded should be in the 
negative.” 

Before making these observations, however, the learned 
Chief Justice also made the following very weighty pronounce- 
ment at p. 294 of the report : 

“ Now, I am not satisfied as to the meaning that the learned 
Judges intended the word “arbitrary ” to bear in the question 
propounded. If the word is taken to mean that the Income Tax 
Officer, regardless of information in his possession, deliberately, 
recklessly or fraudulently has made an assessment under Section 
23 (4) which he knows that he was not justified in making, in 
such circumstances, and assuming that the assesses has failed to 
obtain redress as provided in the Acc, I should not be prepared to 
hold, as at present advised, apart altogether from the provisions 
of the Incoine Tax Act, that this Court does not possess jurisdic- 
tion in virtue of its inherent prerogative powers to order the 
Income Tax Officer to do his duty.” 

The aforesaid observations clearly envisage the possibility 
of a question of law arising in an ex parte assessment, and its 
decision by a chartered High Court under its inherent powers. 
If this view is accepted as correct it would follow that in the 
provinces in which such a High Court is not established, as 
here, an unfortunate assesses who has suffered substantial in- 
justice from the vagaries of the income tax authorities will have 
no remedy of redressing the wrong. Muhammad Hayat-Haji 
Muhammad Sardar v. Commissioner of Income Tax, Punjab, lays 
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down that in making an “ assessment to the best of his judgment ” 
the Income Tax Officer does not possess absolutely arbitrary 
authority to assess at any figure he likes but that he should be 
guided by the rules of justice, equity and good conscience, that the 
assessment should be reasonable and should not proceed purely on 
his private opinion and that an assessment resting upon the whim 
and caprice of the officer is not within the purview of the afore- 
said section. By way of reinforcing his opinion the learned Chief 
Justice, at p. 142 of the report, makes the following obser- 
vations : 

“ Suppose a person, whose income had not in the past 
exceeded Rs. 5,000 in any year, makes a default as contemplated 
by the sub-section, the Income Tax Officer would perpetrate an 
injustice if he took advantage of the default and assessed the 
income for the accounting period at a million rupees without any 
justification. It cannot be seriously claimed that he has made 
that assessment to the best of his judgment.” 

Finally it was observed that, “ an assessment resting upon 
the whim and caprice of the Income Tax Officer cannot be 
elevated to the dignity of an assessment made to the best of his 
judgment,” within the meaning of Section 27, Income Tax Act. 
To the same effect are the pronouncements in 8.P.E.A.A. Chettiar 
Firm v. The Commissioner of Income Tax and Commissioner of 
Income Tax, Burma v. P.E.N.P.li. Chettyar Firm. In the latter 
it was observed that when the statute says that the Income Tax 
Officer “ shall make the assessment to the best of his judgment ” 
it means that he must make it “ according to the rules of reason 
and justice, not according to private opinion ; according to law 
and not humour” aud that the assessment must be “ not arbitrary, 
vague and fanciful, but legal and regular.” 

The same principle seems to h^ve been affirmed in Erishna 
Kumar and Maliendra Eumar Chose v. Commissioner of Income 
Tax, Bengal, at page 302 (of 5 I. T. C.). After the reference was 
remitted for formulating proper points, the Commissioner of 
Income Tax, Bengal, referred only the following question for 
-decision of the High Court : 

“ (b) The Income Tax Officer simply puts ‘Business 
Es. 30,000.’ No basis or details are apparent. Can this be an 
assessment to the best of one’s judgment ? ” 
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The Coinmissioiier tilaLed Uio case in these words: 

“ The facts are that the Income Tax Officer made a local in- 
quiry before making this assessment under Section 23 (4). He 
recorded a note of the details and results of his inquiry. I have 
seen his note which has been printed in the paper book and see 
no reason to suppose that the officer did not act to the best of 
his judgment. His note contains sufficient details to enable me 
to see that the assessment was according to the rules of reason 
and justice and not arbitrary, vague and whimsical. In niy 
opinion, therefore, in the facts and circumstances of the case the 
assessment was to the best of the judgment of the Income Tax 
Officer, and the question should be answered accordingly.” 

The High Court simply answered the question in the affirma- 
tive without giving any reasons, but il is apparent that the 
answer would have been in the negative if the Income Tax Offi- 
cer had made no local inquiry and noL placed a detailed note 
thereof on the record in support of the assessment. 

While the aforesaid remarks of the Commissioner of Income 
Tax, Bengal, impliedly concede that ‘‘local inquiry” and the plac- 
ing on record of a note of the results of such inquiry are essen- 
tial in law to sustain an ex parte assessment, the learned Com- 
missioner of Income Tax of these provinces thinks otherwise, 
presumably on certain observations in Abdul Bari (•liowdhury's 
case which go so far as to lay down that an ex parte assessment 
may as well be made on “ mere guess ” of the Income Tax Officer 
who is “ the persona designata to make the assessment ” and 
against whose order “ no appeal lies.” With due deference we 
hesitate to subscribe to such a widely stated proposition, as it is 
extremely likely to lead to certain abuse of the powers by the 
Income Tax Officers in the discharge of their duties which must 
bo performed throughout in conformity with the rules of justice, 
equity and good conscience. 

Bor the foregoing reasons wo accept the law expressly 
propounded in Muhammad Hayai-Haji Muhammad Sardar v. 
OomifiAssioner of Income Tax^ Punjab^ and the earlier Rangoon 
cases and impliedly accepted in Krishna Kttmar v. Commissioner 
of Income Tax, Bengal, in preference to that laid down in Abdul 
Bari Ghowdhuf y^s case. With the greatest respect we find it 
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difficult to reconcile the view adopted in Ahdul Bari's case that 
while a finding that no sufficient cause for setting aside an ex 
parte assessment was made out, if it is based upon “ no materials 
or evidence ” might form the subject of reference to the High 
Court under Section 66 (2) or (3) of the Act on the ground that 
it involves a question of law, a finding that an ex parte assess- 
ment was made to the best of the Income Tax Officer’s judgment, 
if based on no material or evidence, though involving a question 
of law, could not form the subject of such a reference. We there- 
fore hold that a point of law would invariably be involved in an 
ex parte assessment which is not shown to have been made by 
the Income Tax Officer “ to the best of his judgment,” as indi- 
cated in the next paragraph, so as to make it the subject of a 
reference to and decision by the High Court under Section 66 (2) 
or (3) of the Indian Income Tax Act. 

As a result of our careful examination of the several cases 
noted above we deduce the following rules : (a) That in every 
case, before an ex parte assessment is made under Section 23 (4), 
Income Tax Act, the Income Tax Officer must invariably con- 
duct such “ local ” inquiry to ascertain the income of the pro- 
posed assesses for the previous year as the circumstances of the 
case may warrant ; and (6) that the said authority must place on 
the record a note of the details and results of his inquiry in order 
that the Commissioner of Income Tax under Section 33 or the 
High Court under Section 66 (2) or (3) may be in a position to 
see that the assessment “ was according to the rules of reason 
and justice and not arbitrary.” 

It is such an assessment alone which would satisfy the re- 
quirements of an assessment by the Income Tax Officer made 
“ to the best of his judgment ” within the meaning of Section 23 
(4), Income Tax Act. 

It is clear to us that the ex parte assessment in the present 
ease does not satisfy the aforesaid test. There is undoubtedly an 
undated note styled as a “ report ” of the Income Tax Officer on 
the record, but it entirely fails to indicate the materials necessary 
for the finding that the non-applicant’s total assessable income 
in the “ previous year ” that is “ Diwali 1930 ”, was one lac of 
rupees. 
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The learned counsel for the Commissioner of Income Tax 
made no attempt before us to show how the information com- 
piled in the above note could lead to the estimate of the non- 
applicant’s assessable income for the year ending Diwali 1930 at 
Rs. 1,00,000. The remarks, which follow the figures as also 
those embodied in the ex parte order, are so vague and general 
in character that they could conveniently be made to fit any case. 
When it was known that in the preceding two years the non- 
applicant’s assessable income did not go beyond Rs. 47,000 it 
was all the more incumbent on the Income Tax Officer to show 
how it more than doubled itself in the account year which 
presumably was no better than its predecessors from the point 
of view of the general depression of trade and industry and the 
consequent fall in incomes. 

Such a casual and undated note cannot possibly take the 
place of the note of the details and results of a local inquiry 
which we consider necessary when an ex parte assessment is 
made under Section 23 (4) of the Act. Under these circumstan- 
ces we cannot but characterise the assessment in question as one 
which rested merely upon the caprice of the Income Tax Officer. 
As such we hold that the same was not made “ to the best of 
his judgment ” within the meaning of Section 23 (4), Income Tax 
Act. 

Our answers to the first four and the sixth points of the 
reference are in the affirmative and to the other two in the nega- 
tive. As in our view the non-applicant is mainly responsible for 
his troubles in connection with the ex parte assessment because 
he did not clearly state in his application for adjournment that 
he himself intended to give evidence in support of his account 
books, he is disentitled to an award of cost in his favour in spite 
of the fact that he has succeeded here. We accordingly direct that 
the costs of this reference be borne by the parties as incurred. 

Beferenoe answered accordingly. 
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[In the Patna High’Couet]. 

COMMISSIONER OF INCOME TAX 

V. 

GOPAL SHARAN NARAIN SINGH. 

Coiu'tney-Terrel, C.J., Mohammad Noor and Varma, JJ. 

April 17, 1934. 

Income Tax — Annuities— Sale of Peopebty — Stipula- 
tion FOE Payment op Annuity foe Life of Vendoe— Annuity 
Received, Whethee Income oe Capital— Tests — English 
AND Indian Law — Agrioultueal Income— Nature of— Indian 
Income Tax Act (XI of 1922), Sections 4 (3) (viii), 6 (vi). 

The assessee who was the ovmer of an estate knoivn as 9 
annas Tikari Raj transferred practically the whole of the estate to 
his son-in-law's mother, who otmed the remaining 7 annas share 
in the Raj, the consideration for the transfer being (i) the pay- 
ment of the assessee's debts amounting to Rs. 10,26,937 ; (li) a 
cash payment of Rs. 4,78,068 for defraying the expenses of his 
daughter's marriage and (iii) an annual payment of Rs. 2,40,000 
to the assessee during his life. It was contended on behalf of the 
assessee that the annual receipt of Rs. 2,40,000 was a receipt of 
capital and not income and that even if it ivere income it was 
agricultural income and as such not assessable to income-tax and 
super-tax. On a reference by the Commissioner'. Held, by 
CouETNEY- Terrel, C. J., andV hs.UK, J, (Mohammad Noob, J., 
dissenting) that the amount of Rs. 2,40,000 received by the asses- 
see was income and not capital and was consequently assessable 
to income tax and super- tax. Held further, that the said income 
was not agricultural income and was not exempt from tax. 

Per Couetney-Teeeel, C. J . : — An owner of capital may 
exchange it for an income which is taxable, or for another form 
of capital which is not taxable and the question whether what 
was obtained in exchange should be considered as taxable depends 
on the nature of the transaction in the particular case ; and it is 
the substance of the transaction and not the form which is impor- 
tant in such oases. 
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Oases referred to : 

British Dye Stuff Corporation v. Commissioners op In- 
land Eevenue [1923] (129 L.T. 538 ; 3 A.T.O. 632.) 

Chadwick v. Pearl Life Insurance Co. [1906] (2 K. B. 
507 ; 74 L. J. K. B. 671 ; 54 W. R. 78 ; 21 T. L. R. 466 ; 93 
L.T. 25.) 

Commissioner op Income Tax v. Shaw Wallace and Co. 
[1932] (59 I.A. 206 ; I.L.R. 59 Gal. 1343 ; A.I.R. 1932 P.O. 138 ; 
136 I.C. 742 ; 1932 Comp. Cas. 276.) 

Foley v. Fletcher [1859] (157 E.R. 678 ; 33 L.T.O.S. 11 ; 
(1869) 3 H. & N. 769 ; 28 L. J. Ex. 100; 5 Jur. N. S. 342; 
7 W. R. 141.) 

Jtoti Prasad Singh Deo, In re [1921] (6 Pat. L. J. 62 ; 
A.I.R. 1921 Pat. 103 ; 60 I.C. 357.) 

Minister op National Revenue r. Spooner [1933] (1933 
A.C. 684 ; 1933 I.T.R. 299 ; 146 I.C. 747 ; A.I.R. 1933 P.C. 211 ; 
1933 A.L.J. 1428). 

Perrin y. Dickson [1930] (1 K.B. 107; 98 L.J.K.B. 683; 
45 T.L.R. 621 ; 14 Tax Cas. 608; 142 L.T. 29.) 

Secretary of State v. Scoble [1903] (1903 A.C. 299; 
4 Tax Cas. 618; 89 L.T. 1; 72 L.J.K.B. 617; 19 T. L. E. 
660.) 

Reference made by the Commissioner of Income Tax, Bihar 
and Orissa, under Section 66 (2) of the Indian Income Tax Act 
(XI of 1922). Mis. Judicial Case No. 131 of 1933.) 

The facts of the case are stated in the headnote and appear 
more fully in the judgments of NoOR and Vabma, JJ. 

Manohar halt for the Commissioner of Income Tax. 

Sultan Ahmadi MuUiclc, K. P. Jayaswal, D. L. Nand- 
heolyar, 8. M. Imam, 8. N. Bose and EC. B. Kazimi, for the 
Assessee. 

Coubtney-Terbel, C. J. — The question in this case is 
whether a certain life annuity acquired by the assessee is or is 
not assessable to income-tax. The assessee was the owner of a 
landed estate known as the ‘ 9 annas Tikari Raj.’ He had 
contracted heavy debts. On 29th March, '^1930, he executed a 
deed by which he transferred his entire interest in that estate to 

1—34 
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the mother of the gentleman to whom his daughter had been 
married. The consideration for the transfer was the payment by 
the transferee of the transferor’s debts amounting to a considerable 
sum, the further payment by her of the expenses of the marriage 
of the daughter and a life annuity of Bs. 2,40,000. The assesses 
at the date of the transfer was aged 47 years (the estimate by the 
Commissioner appears to be an arithmetical error.) 

It is contended by the assesses that the life annuity payments 
must be considered as payment by instalments of a capital purchase 
sum and it is immaterial that the total amount of such capital sum 
will depend upon the duration of his life. Secondly, it is contend- 
ed that in any case the payment should be considered as derived 
from the estate and therefore exempt from taxation under Section 
4 (3) (viii) as agricultural income. As to the first of these points 
it has long been recognized that an owner of capital may exchange 
it for an income which is taxable, or for another form of capital 
which is not taxable and the question whether what was obtained 
in exchange should be considered as taxable depended upon the 
nature of the transaction in the particular case. In the leading 
case Foley v. Fletcher the distinction was clearly indicated. There 
the owner of certain buildings, lands and mines assigned the same 
to purchasers, who covenanted to pay a specified sum in cash and 
a further specified sum by annual instalments. It was held that 
the annual instalments were not liable to income tax. Chief 
Baron PoLLOOX said (p. 779) : 

“ These instalments are payments of money due as capital ; 
the Act has made no provision for such a case. It (the Act) pro- 
fesses to charge profits only. . . If payments such as those in 

the present case are subject to income tax, whether any debt of 
any sort is to be repaid by annual payments, or by instalments at 
three or six months, it would be subject to income tax. . . 

If the annual payment is the repayment of principal, the return 
of a debt, and is not profit, it is not at all within the purview of 
the Act, the very title and all the provisions of which announce 
that it is for imposing a tax on profits. If there is the purchase 
of an annuity, that annuity is made chargeable in express terms. 
But this is not a contract to pay an annuity, but to pay a principal 
sum of money and the Court can only carry into effect the language 
of the Act.” 
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Aud Watson, B., said (p. 784) : 

“ All annuity means where an income is purchased with a 
sum of money, and the capital has gone aud has ceased to exist, 
the principal having been converted into an annuity. Annuities 
are made chargeable by express words.” 

Now, it is argued on behalf of the assesses that this decision 
was based upon the English Statute enforced at that time in which 
annuities were expressly made assessable to income tax and it is 
pointed out that under the Indian Income Tax Act annuities are 
not expressly taxed save under Section 7, sub-Section (1 in the 
case of an annuity in lieu of or in addition to salary or wages). 
Section 6, however, after specifying certain classes of income as 
taxable has a concluding Clause ‘ {vi) Other sources.’ Further- 
more, the section begins with the words ; 

“Save as otherwise provided by the Act, the following heads 
of income, profits and gains, shall be chargeable to income tax in 
the manner hereinafter appearing.” 

It was urged that the words ‘ profits ’ and ‘ gains ’ are a limita- 
tion upon the word income and that no income is taxable unless 
it is by way of profits or gains, and the word ‘ profits ’ used in 
Foley V. Fletcher is used to support this argument. But it is there 
used as synonymous with ‘income,’ and the argument is to my 
mind erroneous. There is no definition of income in the Act and 
the words ‘ profits and gains ’ are an amplification and not a limita- 
tion upon the word ‘ income.’ Moreover, the words ‘ other 
sources ’ in the Indian Act indicate that anything which can pro- 
perly be described as income is taxable unless expressly exempted. 
A long succession of oases has shown that the contrasted terms 
are, on the one hand, ‘ income ’ and on the other hand, ‘ capital.’ 
It is not the case of a contrast between ‘income’ and ‘profits and 
gains ’, but merely that ‘profits and gains ’ are varieties of income. 
Under the Income Tax Act if an annuity is in fact an income it is 
chargeable to income tax unless specifically exempted. Indeed the 
contention for the assesses was pushed to the extent of a proposi- 
tion that a life annuity purchased in the ordinary course of busi- 
ness from a life assurance company is not taxable, there being no 
express words (save under Section 7) relating to annuities. But the 
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difficulty and extravagance of this proposition became manifest, 
and on behalf of the assessee it was then urged that in this 
particular case the assessee should not be deemed to have pur- 
chased an annuity. 

It was suggested that he had merely sold a capital estate and 
the purchaser had covenanted to pay the ‘price ’ in the shape of 
annuity. Now, to my mind, the test of the matter does not depend 
upon whether there had been a ‘ sale ’ or whether the assessee 
is to be considered as a ‘ vendor * or as a ‘ purchaser It is 
also immaterial whether what is received by the assessee is 
called a ‘ price.’ In one sense money received in exchange for 
something else is always the ‘price’. These terms and their 
meaning have no bearing on the real question, which is whether 
the consideration to be paid by the other party to the contract is 
in the nature of ‘ capital ’ or is income. In the latter case it is 
taxable. 

The nature of the transaction by which the sum which it is 
proposed to assess was acquired by the assessee may be examined 
in each case as it arises for the purpose of ascertaining the legal 
rights of the assessee to the payment in question. It is hardly 
necessary to say that it is the substance of the transaction and 
not the form which is important. It would be quite possible for 
the assessee to be given as a matter of form a right of payment 
by instalments of a captial sum but which nevertheless would in 
substance be a right to an income. For example a man may 
“ sell ” to another an estate worth a lac of rupees in consideration 
that the person to whom the estate was sold should pay him for 
a thousand years Es. 100 annually. This disadvantageous bargain 
would in substance result in the vendor surrendering his position 
as a capitalist for that of a receiver of income.'^ 

On the other hand may be cited as an instance of the 
opposite condition the case of Minister of National Revenue v. 
Spooner where the respondent sold all her title and interest in 
land which she owned in freehold to a company in consideration 
of a sum in cash, shares in the company, and an agreement to 
deliver to her 10 per cent, (described as a royalty) of all oil 
produced from the land, and the company covenanted to carry 
out boring operations for oil. The company struck oil and paid 
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to the respondent in 1927, 10 per cent, of the gross proceeds of 
the oil produced which she accepted in discharge of the royalty 
for that year. The Supreme Court of Canada held that the sum 
received was not income notwithstanding the use of the word 
royalty,” but the residue of a capital sum and accordingly that 
the respondent was not chargeable to tax in respect of it. Their 
Lordships of the Privy Council stated that they were not 
disposed to disagree with the view of the Canadian Court 
of the transaction, and held that the contract may have 
taken the form which it did, because of the uncertainty 
whether oil would be found by the purchaser or not ; as the 
value of the land depended on this contingency and upon the 
quantity of oil, found, if any, the price, not unnaturally, was 
made to depend in part on the result. This case was relied upon 
by the assessee because of the resemblance between it and 
his own case in the matter of the uncertainty of the purchase 
price. 

To my mind this resemblance is entirely immaterial. The 
point is that their Lordships held on the facts of that case that 
the price received by the vendor was in the nature of capital and 
not in the nature of income. The argument of the assessee is 
moreover fallacious for, whereas in the Canadian case the value 
of the land depended upon the contingency that oil might or 
might not be found and upon the quantity so found, it cannot be 
said in this case that the value of the estate transferred by the 
assessee depended in any manner on the uncertainty as to the 
number of years which he might live. In the case before us the 
assessee, before the transaction, enjoyed the benefits of a capitalist 
with the burden of control of the capital. He has discarded the 
capital with its pleasures, burden and risks and now enjoys an 
income only. It is no part of the business of the Court bo 
demarcate the boundary between two categories with mathe- 
matical certainty. The indication of the boundary need only be 
sufficiently distinct for the immediate problem in hand. A very 
ill-defined boundary line is adequate to solve the problem 
whether Patna is in Nepal or in India. Human ingenuity will 
always endeavour to defeat the law and may render it difficult 
to say in a given case on which side of the boundary line the 
transaction in question lies. In the present case there is to my 
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mind no such difficulty. In the case of the Secretary of State 
V. Scoble the Secretary of State purchased from the assesses a 
railway, paying in full the amount of the value of all the shares 
or capital stock in the Railway Company. By a clause of the 
contract the purchaser had the right at his option exercisable at 
any time to pay what was called an “ annuity ” at a certain 
fixed rate during the residue of a certain fixed term. Loed 
Halsbuey said: 

“ Was it the intention of the Income Tax Acts ever to tax 
capital as if it was income ? I think it cannot he doubted upon 
the language and the whole purport and meaning of the Income 
Tax Acts, that it never was intended to tax capital as income at 
all events. Under the circumstances I think I am at liberty so 
far to analyse the nature of the transaction as to see whether this 
annual sum, which is being paid, is partly capital or is to be treat- 
ed simply as income ; and I cannot disagree with what all the 
three learned Judges of the Court of Appeal pointed out, that you 
start upon the enquiry into this matter with the fact of an ante- 
cedent debt which has got to be paid, and if those sums which it 
cannot be denied are partly in liquidation of that debt which is 
due, are to be taxed as it they were income in each year, the 
result is that you are taxing part of the capital. As I have said 
I do not think it was the intention of the legislature to tax capital, 

and therefore the claim as against part of those sums fails 

The income tax is not and cannot be, I suppose, from the nature 
of things oast upon absolutely logical lines and to justify the ex- 
action of the tax the things taxed must have been specifically 
made the subject of taxation, and looking at the circumstances 
here and the word ‘ annuity ’ used in the Acts, I do not think 
that this case comes within the meaning which (using the Income 
Tax Acts themselves as the expositors to the meaning of the 
word) is intended by the word ‘ annuity.’ ” 

It will be noticed that their Lordships dealt with the sub- 
stance and not the mere form of the contract and the rights of 
the assessee thereunder and moreover considered that the material 
question was whether, notwithstanding the use of the word 
“ annuity ” the annual sum was or was not to be considered as 
income. The decision in Foley v. Fletcher was moreover appro- 
ved. In my opinion it is unnecessary to refer to the other 
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numerous examples provided by authorities quoted in the course 
of the argument. I can see no conflict between them in matters 
of principle. Enough have been examined to provide a boundary 
line between “ capital and “ income ” for the purposes of this 
case. The first question submitted to us is, ‘‘ whether in the eye 
of the law the sum in question is part of the price of the property 
and as such is capital and so not taxable.” 

I would answer this by saying that the sum in question is 
not capital but is income and is so taxable, and it is immaterial 
that it is the “ price ” of the property transferred. The assessee 
further contends that in any case the income represented by the 
life annuity is exempted from taxation as agricultural income* ” 
He relies upon the passages in the statement of the case by the 
Commissioner of Income Tax to the effect that the transaction 
was by way of “ family arrangement ” and contends that the 
meaning of this finding is that the contract was that the income be 
paid to the assesses or be raised out of the profits of the estate and 
be paid to him. In my opinion, the findings both of the Commis- 
sioner and the Assistant Commissioner (and it is the finding of 
the latter with which we are concerned) have not the meaning- 
attributed to them by the assesses. The officers merely express- 
ed their opinion that the assesses and the lady struck a bargain 
which would not have been likely save between closely connect- 
ed families. It is not contended by the assesses that there is a 
finding that the contract was not intended to be given its full 
force and effect. It is just as binding as if it had been made 
between total strangers. The contract on thsipart of the lady is a 
personal contract to pay the specified annuity. It is true that 
there are terms to the effect that the assesses should have a 
further and collateral security in the shape of a charge upon the 
property transferred, but the contract for this collateral security 
does not affect the absolute right of the assesses to receive the 
annuity whether the land transferred does not produce the annual 
sum sufficiently to enable the lady to pay it. In these circum- 
stances the annuity cannot be considered as “ revenue derived 
from land which is used for agricultural purposes.” 

The second question submitted to us is as follows : 

“ In the alternative is the transfer to be deemed as family 
arrangement and if so is the income in question agricultural ? ” 
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I would answer this by saying that the question of whether 
the transfer is or is not a “ family arrangement ” is immaterial, 
and in any case the income in question is not agricultural. The 
assessee who has been unsuccessful throughout will pay Es. 500 by 
way of costs m addition to the sum deposited by him. 

Mahommad Noor, J. — The Commissioner of Income Tax 
has at the instance of the assessee submitted, for decision of the 
High Court, a statement of the case under Section 66 (2), Income 
Tax Act. The assessee was the proprietor of the estate known as 
9 annas Tikari Eaj. Under a deed of sale, dated 29th March, 
1930, he transferred practically the estate, or at any rate a very 
large portion of it, to Eani Bhubaneshw^ar Kuer, who on her own 
right is the proprietress of the 7 annas Tikari Eaj. The lady’s son 
was married to the daughter (the only child) of the assessee. The 
consideration for the transfer as mentioned in the deed of sale 
was the payment of the debt due from the assessee amounting 
to Es. 10,26,937 a cash payment of Es. 4,73,063 to meet the 
expenses of the marriage of the daughter and other expenses, 
making a total of Es. 16,00,000 and an annual payment of 
Es. 2,40,000 during the life of the vendor. The question is 
whether this annual receipt of Es. 2,40,000 by the assessee is 
assessable to income and super taxes. It was contended on be- 
half of the assessee that the payment being the consideration 
money of the estate sold was capital and not taxable and in the 
alternative it was urged that the transaction was a family 
arrangement and the annual payment was to be made from the 
income of the estate itself and was as such an agricultural income. 
The following questions were formulated by the Commissioner of 
Income Tax : 

“ (1) Whether in the eye of law the sum in question is a 
part of the price of the property and as such is capital and so not 
taxable ? (2) In the alternative is the transaction to be deemed 
to be family arrangement, and if so, is the income in question 
agricultural ?” 

I entirely agree with my Lord that the second question 
must be answered in the negative. The annual receipt of 
Es. 2,40,000 can in no sense be treated as agricultural income. 
The sale deed does not state that the payment is to be made out 
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of the iacome of the estate. It is to be made independent of any 
such income. No doubt, there is a provision that for this annual 
payment the estate sold was to rejnaiu under charge but that, as 
has been pointed out by my Lord, is by way of a collateral security. 
There is nothing in the deed, which is before us, to show that it 
was ever contemplated that the Rs. 2,40,000 is to come out from 
the estate itself. The only question, therefore, is whether this 
Rs. 2,40,000 per annum payable till the life of the assessee is a 
taxable income. If it is, it can only be if it comes under heading 
(vi) “other sources ” of income mentioned in Section 6, Income 
Tax Act, which has been specified in Section 12 of the Act. This 
last section enacts that : 

“ The tax shall be payable by an assessee under the head 
“ other sources ” in respect of income, profits and gains of every 
kind and from every source to which this Act applies (if not includ- 
ed under any of the preceding heads).” 

It has been contended on behalf of the Crown that this annual 
receipt of Rs. 2,40,000 is an annuity instead. Annuity as such has 
been mentioned only in Section 7 of the Act which deals with 
“ salary or wages, any annuity, pension or gratuity and any fees, 
commissions, perquisites or profits received by a man in lieu of, 
or in addition to, any salary or wages, etc.” 

There is no question that the receipt under consideration does 
not come under “ annuity ” as mentioned in Section 7 of the Act. 
Under the English Income Tax Act an annuity is taxable as such. 
The language of the statute there is ; 

“ All profits arising from interest, annuities, dividends and 
share of annuities payable out of any public revenue, etc., etc., 
and all interest of money, annuities and other annual profits and 
gains not charged by virtue of any other schedules contained in the 
Act ” : (Income Tax Act of 1853). 

In the Indian Act, as I have said, annuities have not been 
expressly taxed except as salary and before an annuity can be 
taxed it must be shown to come within the purview of “income, 
profits or gains ” as mentioned in Section 12, Income Tax Act. 
The learned advocate for the assessee placed his case rather too 
high when he contended that annuities were not assessable at all 
1-35 
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in India, as they are not speoifioally mentioned in the Indian Act. 
They were assessable in England by virtue of a specific provision 
of law. I am however unable to agree with this contention. 
The omission of ‘‘ annuity ” in the Indian statute does not, in my 
opinion, affect the question. The Indian law has used a very 
wide term ‘‘ income ” and annuities are assessable provided they 
are income, but not if they are capital. 

The question which we are called upon to answer is whether 
this annual receipt of money by the assessee is income as con- 
tended for by the department, or capital as urged by the assessee. 
If the latter, there is no doubt that it cannot be assessed. I 
regret that I have respectfully to differ from my Lord. In my 
opinion, the annual receipt is the capital price of the property 
sold, and not income. Though income is a very wide term 
signifying “ what comes in,” and includes any receipt, the scheme 
of the Indian Act, like that of the English Act, clearly excludes 
capital from the category of assessable income. In In re Jyoti 
Prasad Singh Leo Sir Dawson Miller, late Chief Justice of 
the Court, observed : 

Without giving an exhaustive definition it (income) may 
be described as the annual or periodical yield in money or redu- 
cible to a money value arising from the use of real or personal 
property or from labour or services rendered, bearing in mind 
that in some cases, e.g., income derived from house property, the 
yield must be taken as the bona fide annual value and not neces- 
sarily as the annual yield.” 

The question for consideration is — is this receipt by the 
assessee derived from the employment of the capital, or is it the 
return of the capital itself the payment of the price having been 
spread over the period of the vendor’s life. Whether a particular 
income is capital or not is always a question of fact. In Perrin 
V. Dickson^ Lord Hanworth, M. E., agreeing with iiowLATT, J., 
observed that there was no simple touchstone to be applied. 
Each transaction must be examined on its own merits. In that 
case Eowlatt, J., had, as Lord Hanworth said, analysed and 
dissected the transaction. 

In the case of British Dye Stuff Corporation v. Commis- 
sioners of Inland Revenue the corporation gave an American 
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company the right to exploit its patents and secret processes in 
certain territories. In return the corporation received £ 25,000 
a year for ten years. It was held that the annual payments 
were income, and not repayment in instalments of the purchase 
price of the capital asset. Eowlatt, J., observed : (see quotations 
in Sundaram on Indian Income Tax. The full report is not avail- 
able here) ; 

“ It is one of those cases that just depends really on how you 
look at it. . . It is really using this property if you like and 

taking an annual return, for it roughly corresponds probably to 
its average life and not of sale once and for all of a capital 
asset.” 

In the Court of Appeal Bankes, L. J., says as follows : 

“ I do not myself think that the method of payment adopted 
in carrying through a transaction ... is very much a guide 
to the true nature of the transaction. I read this agreement tak- 
ing it as a whole as a trading convention.” 

I have referred to these oases in order to show that the 
decision does not depend at all upon the interpretation of the 
statute, but upon the interpretation of the transaction. A tran- 
saction may from one point of view be looked upon as an acquisi- 
tion of income, and from another point of view it may be a transfer 
and realization of a capital value. Unfortunately in this case 
the department has not supplied us with sufficient materials to 
dissect the transaction. It would have been useful to know the 
value of the estate and the amount which would have secured a 
life annuity of Bs. 2,40,000 for the assessee who was aged 47 years 
on the date of the transaction. In Perrin v. Dickson already 
referred to, evidence was adduced before the Commissioners to 
show the real nature of the transaction I see no reason why the 
Commissioner of Income Tax did not investigate the matter fur- 
ther in order to ascertain how this annual payment of Bs. 2,40,000 
was arrived at. 

The assessee in his application to the Commissioner of 
Income Tax stated that the property was worth two crores. 
This has not been challenged ; rather Mr. Manohar Lai relied 
upon it for the purposes of his own argument. The value of 
Bs. 28,80,000 (twelve times of Bs. 2,40,000) is admittedly 
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notional. It was stated for the purposes of paying stamp duty. 
If the value is really two crores, the net income of the estate 
could not have been less than ten lakhs of rupees per annum. 
In that case the debt to be paid was not at all heavy. Rupees 
fifteen lakhs was paid in cash and if the valuation is correct 
Es. 1,85,00,000 of the value was not paid. If the assesses lives 
even for fifty years more he will only be realizing his capital ; 
rather he will not be able to realize even the capital value of 
the estate, not to speak of any interest on it. If a man buys an 
annuity he expects that if he lives long he will get back more 
than he is investing, otherwise there is no point in buying an 
annuity if in no case he can get more than his capital however 
long he may live and will get much less if he dies early. From 
the transaction it is difficult to infer that the assesses was out to 
secure an annuity and not to sell his property. As I have said, 
the debt was not very large, if the value of the property has 
been correctly given by him in his application, the income of the 
estate was sufficient enough to bring him this sum of 
Rs. 2,40,000. One can only speculate as to the motive which led 
to the sale. It may be that the vendor and the vendee being the 
proprietors of two distinct parts of the same estate embarked 
upon an ambitious scheme of joining the two estates which as 
their names suggest were at one time parts of the 
same estate, namely, the Tikari Raj, and this was thought of 
in consequence of the marriage of the only child of the assesses 
with the son of the vendee, or it may be that a buyer to pay the 
full amount in cash was not available and the vendee was only 
willing to purchase on condition that the payment of the instal- 
ments would cease on the vendor’s death. Be that as it may, it 
is unnecessary to embark upon speculations as to the motive for 
the sale. 

We are to consider whether the assesses was out to acquire 
an income for himself by divesting himself of his estate, or 
whether he wanted to sell the estate to the vendee and make 
arrangement for the realisation of the price on such easy terms 
which may be convenient to the vendee. Taking the transaction 
as a whole I am forced to adopt the latter view. No doubt, at 
one place in the deed it is mentioned that the assesses wanted 
to secure an income, but in the other place he calls the charge 
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upon the estaite “ rent charge.” These words are of great 
importance. To my mind the real nature of the transaction is 
that it is a sale of the estate out and out and the realisation of 
the price is spread over a number of years to end on the death of 
the assesses. The cessation of the payment of the instalment 
after the death of the assesses may be due to the fact that there- 
after the instalment would have been payable to the daughter of 
the assesses who had already been provided for by her marriage 
with the son of the vendee and there was no point in her getting 
the instalment from her mother-in-law. 

Though the Privy Council has pointed out in Commissioner 
of Income Tax v. Shaw Wallace d Co., that it is not always right 
to refer to English decision on income tax in dealing with Indian 
cases, I wish to examine some English cases which have been 
referred to by my Lord. My object is to show that even in 
England where annuity is specifically taxable the decision of the 
question whether a particular receipt was or was not mcome has 
not been free from difficulty aud ultimately it rested upon the 
decision of fact as to the nature of the transaction concerned. 
The first case is Foley v. Fletcher. Here Fletcher sold her half 
share in certain mines for T46,000, out of which T3,386 was 
payable in cash and the balance by half-yearly instalments 
of T768 and odd during the period of thirty years. It was held 
that the annual payment was not assessable to income tax. 
Pollock, C. B., observed as follows : 

“ If the annual payment is the repayment of principal, the 
return of a debt, and is not profit, it is not at all within the pur- 
view of the Act, the very title of the provisions of which announce 
that it is for imposing a tax on profits. If there is the purchase 
of an annuity, that annuity is made chargeable in express 
terms.” 

There is no question that had the vendor realised the money 
from the vendee and then purchased an annuity in the market 
the annuity would have been liable to income tax. In practice 
the effect of purchasing an annuity in the market and getting 
the money in the shape of an annuity from the purchaser of the 
property is exactly the same. But while the one is chargeable 
to tax the other has been held not to be so, clearly indicating 
that it is the form of the transaction which is to be considered, 
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and not its ultimate effect. It is conceded that in the present 
case if the amount of purchase money had been fixed and payment 
spread over a fixed number of years, the receipts of the annual 
payments would not have been assessable to tax. Another case to 
the same effect is the one referred to by my Lord, Secretary of 
State V. Scoble. Lord Halsbury while realising difficulties in 
deciding a case like this held that taking into consideration the 
nature of the transaction it was not an annuity though it was ex- 
pressly stated to be so. Mr. Manohar Lai tried to distinguish these 
two cases on the ground that there the amount and the period were 
fixed. No doubt in the present transaction there is an element of 
speculation, but a sale in which the price of the property sold 
is fixed on speculative basis is nevertheless a sale and the money 
received is the price of the property, and not an investment of 
the capital. I am unable to distinguish the present case from the 
one which has been referred to by my Lord, namely, the case of 
Minister of National Revenue v, Spooner, There a portion of the 
consideration money was a certain percentage of the oil produced 
from the land. Neither the amount was fixed nor the period. 
But their Lordships of the Judicial Committee agreeing with the 
Supreme Court of Canada held it to be capital, and not income. 
As I have said, I see no difference between that case and the pre- 
sent one except that there both the amount and the period were 
uncertain, here at any rate the amount is certain, though not 
the period. Income is something derived from capital, and not 
capital itself. 

I am of opinion that assessment in this particular case 
will really be taxing capital. I am not unmindful of the fact 
that efforts may be made to defeat the Income Tax Act. As 
my Lord has pointed out, this will always be the case hoW|SO- 
ever carefully a statute may be drafted. It is a well recognised 
principle that a subject is entitled so to arrange his affairs as 
not to .attract taxes imposed by the Crown if he can do so 
within the law. A subject may legitimately claim the advan- 
tage of any express terms or of any omission he can find in his 
favour in the Taxing Acts. If the Government find that the 
taxing provisions are being defeated on account of some defect 
in the statute they can always legislate. Our duty is to apply 
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the law strictly. If a subject comes within the terms of the 
statute he must be taxed irrespective of the consequences. If he 
does not come, then he must be released. In this case the de- 
partment has not shown that any portion of this Rs. 2,40,000 is 
income within the meaning of the Act. I would therefore on the 
materials before me answer the first question in the affirmative 
and hold that the annual receipt ot Rs. 2,40,000 is not income 
within the meaning of the Act but is the price of the estate sold 
of which the full value was not taken cash down. 

Yarma, J. — I have had the advantage of reading the judg- 
ment of my Lord the Chief Justice and that of my brother Khaja 
Mohammad Noor, J. The question which we have to decide is 
not free from difficulties. The facts of the case are that the 
assesses transferred the whole of his interest in the estate which 
is known as the 9 annas Tikari liaj by a document dated 29th 
March, 1930, to the wife of Raja Rahadur Harihar Rrasad Narain 
8ingh of Amawan. The consideration for the transfer was, 
according to the deed, the payment of the debts due from the 
assesses amounting to over Rs. 10,00,000 and a cash payment of 
Rs. 4,00,000 and odd, and an annual payment of Rs. 2,40,000 for 
lite to the transferor. The question is whether the annual pay- 
ment to the assessee is assessable to income and super taxes. 
The contention on behalf of the assessee is that the annual pay- 
ment is payment of capital and therefore not subject to taxation, 
whereas the Department contends that it is income which is sub- 
ject to taxation. The Commissioner ol Income Tax formulated 
the following questions and referred the matter to this Court for 
decision. 

“ (1) Whether in the eye of law the sum in question is part 
of the price of the property and as such is capital and so not 
taxable ? ” and in the alternative, 

“ (2) Is the transaction to be deemed to be a family arrange- 
ment, and if so, is the income in question agricultural i* ” 

I may dispose of the second question in a few words by 
saying that I entirely agree with the decision of my Lord the 
Chief Justice and my brother Khaja Mohammad Noor, J. In 
short, it is clear that this payment was not dependent on any 
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income from the estate, and therefore it could not be said to be 
agricultural income. The first question is one of importance 
and is very difficult to answer. Is the sum of Rs. 2,40,000 to 
be considered as income, or is it to be considered as part of capital 
which was being paid back by instalments ? A large number 
of cases have been cited ; but before considering those cases, 
it is necessary to know what is meant by “ income ” as used 
in the Income Tax Act ; and for the purposes of this case, I 
cannot do better than to refer to the decision of the Privy 
Council in Commissioner of Income Tax, Bengal v. Shaw Wallace 
d- Co., where their Lordships of the Judicial Committee laid 
as follows : 

“ The object of the Indian Act is to tax ‘ income,’ a term 
which it does not define. It is expanded, no doubt, into ‘ income, 
profits and gains,’ but the expansion is more a matter of words 
than of substance. Income, their Lordships think, in this Act 
connotes a periodical monetary return ‘ coming in ’ with some 
sort of regularity, or expected regularity, from definite sources. 
The source is not necessarily one which is expected to be con- 
tinuously productive, but it must be one whose object is the pro- 
duction of a definite return, excluding anything in the nature of 
a mere windfall. This income has been likened pictorially to 
the fruit of a tree, or the crop of a field. It is essentially the 
produce of something, which is often loosely spoken of as ‘ capi- 
tal.’ But capital, though possibly the source in the case of in- 
come from securities, is in most cases hardly more than an ele- 
ment in the process of production.” 

Now, bearing these observations in mind, I proceed to con- 
sider the cases which have been cited on behalf of the assesses. 
In Minister of National Revenue v. Catherine Spooner, 20 acres 
of land were transferred to a company whose object was “ drilling 
for and procuring the production and finding of oil.” The trans- 
feror was to receive some cash, some shares and 10 per cent, of 
the petroleum, natural gas and oil recovered from the said lands 
free of cost. The question before their Lordships of the Privy 
Council was whether the value of the 10 per cent, of the pet- 
roleum, gas and oil produced in 1927 was taxable as income or 
not. The Supreme Court of Canada had found that it was a 
part of the capital and therefore not taxable; and their 
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Lordships of the Privy Council in dealing with the appeal by the 
Minister of National Revenue held that it was for the Minister 
to displace the view of the Supreme Court as being manifestly 
wrong and the Minister not having succeeded in doing so, the 
appeal was dismissed. In settling the price of the 20 acres of 
land the parties had to consider not only the value of the land 
but also the amount of oil that could be taken out. The quantity 
of petroleum was not ascertainable and therefore, it was arrang- 
ed that a fixed portion of the produce would be paid to transferor. 
The transaction was held to be a sale and purchase. The form 
which it took was due to the uncertainty whether oil would be 
found by the purchaser or not ; and a.s the value of the land 
depended on this contingency, the price was made to depend on 
that event. In the present case it cannot be said that the value 
of the property transferred could not be ascertained. In the case 
of Foley v. Fletcher towards the end of his judgment, Pollock, 
C. B., observed that : 

“ If the plaintiff had sold her estate for an annuity, so 
calling it, the annuity would have been liable to income-tax. But 
she has sold it for a sum which is payable by instalments, which 
is therefore not chargeable.” 

The case of Foley v. Fletcher mentioned above, was referred 
to in the case of Secretary of Htate v. ScolSle which is also relied 
upon in this case on behalf of the assessee. In that case the 
Secretary of State for India had power by contract to purchase 
a railway, paying for the purchase, the full value of all the 
shares or capital stock of the railway company, with the 
option of paying instead of a gross sum an annuity” for a term 
of years, the rate of interest to be used in calculating the 
annuity being determined in a specified way. The Secretary of 
State purchased the railway and exercised the option to pay an 
annuity instead of a gross sum. The annuity was paid half- 
yearly, each payment representing, as to part, an instalment of 
the purchase money, and as to the rest, interest on the amount 
of the purchase money unpaid. In those circumstances it was 
held that the Income Tax Acts do not tax capital as income, and 
that income-tax was not payable upon that part of the annuity 
which represented capital. From the facts of this case referred 
to in the judgment of the Hon’ble the Chief Justice and my 

1—36 
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brother Noob, J., it is dear that the period of time and the 
amount of money were fixed, and therefore, there was no difiioulty 
in coming to the conclusion that the half-yearly payments were a 
part of the capital and not taxable income. It will be noticed 
in all these cases that the vendee’s or transferee’s liability does 
not cease with the life of the transferor, neither does it depend 
upon the life of the transferor. In the case of Chadwick v. Pearl 
Life Insurance Go., Walton, J., while discussing the law on the 
subject said as follows : — 

“ In considering this question (whether the annual payment 
was an annuity or an annual payment) the general scheme of the 
legislation as to annuities in the Income Tax Acts must be kept 
in mind. It is admitted that there may be, in the words of the 
Act, an annual payment payable as a personal debt by virtue 
of a contract which is not an ‘ annuity or annual payment’ with- 
in the meaning of Section 40. If there is a sum of money owing 
by a debtor to his creditor, and it is agreed between them that 
the debt shall be paid by annual instalments, it is admitted that 
the annual instalments are not annual payments within the 
meaning of the section ; further than this, it appears from Foley 
V. Fletcher and Secretary of State v. Scoble that where the debt 
and the obligation to pay the instalments are created by the same 
instrument the same rule applies, and the instalments are not 
annual payments within Section 40. It is obvious that there will 
be cases in which it will be very difficult to distinguish between 
an agreement to pay a debt by instalments, and an agreement 
for good consideration to make certain annual payments for a 
fixed number of years. In the one case there is an agreement 
for good consideration to pay a fixed gross amount and to pay it 
by instalments ; in the other, there is an agreement for good 
consideration not to pay any fixed gross amount, but to make a 
certain, or it may be an uncertain, number of annual payments. 
The distinction is a fine one and seems to depend on whether the 
agreement between the parties involves an obligation to pay a 
fixed gross sum.” 

His Lordship went on to observe further : 

“ I asked the plaintiff’s counsel in the course of the argu- 
ment what was the gross amount payable, but I received no 
satisfactory answer to the question. It is plain to me that no 
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estimate of any gross a, mount was involved in the contract 
between the parties. What the vendors bargained for was that 
they should continue to receive until the end of the term the same 
amount of income which they were receiving from the property 
at the date of the assignment and that they should be paid in 
addition a lump sum of M 1,000. In my judgment the annual 
payments of 1,625 were not paid as instalments of a debt, but 
were amounts payable and receivable as income, just in the same 
manner as an annuity which is payable for a certain number of 
years under a covenant or contract niade in consideration of a 
sum of money paid by the annuitant as the price of the annuity. 
It seems to me to make no difierence whether the contract to make 
the annual payments is entered into in consideration of money 
paid or in consideration of property assigned.” 

I rely upon the last portion of the observations quoted by 
me. Looking at the facts of this case it is clear that the object 
of the transfer was, as mentioned in the deed, to obtain for the 
assessee an adequate income apart from the burden of discharg- 
ing his debts, just as one can arrange to purchase an annuity by 
paying a certain number of instalmciits in cash to an insurance 
company, which annuity is admittedly taxable. There is nothing 
to indicate that the annuity would cease to be taxable simply 
because instead of cash deposits an estate or a part of it was 
transferred. I am of opinion that the real object of the transfer 
was nob to receive the capital price of the property but to secure 
an income for the assessee without the trouble and anxiety of 
managing the estate. For these reasons I would most respect- 
fully differ from the view expressed by my learned brother 
Noon, J., and I would answer the question in agreement with my 
Lord the Chief Justice that the sum iu question is not capital but 
is a taxable income. 


Reference answered. 
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[In the Madkas High Goubt.] 
COMMISSIONEE OF INCOME TAX 

V. 

KARUPPASWAMI MOOPPANAR. 

Beasley, C.J., Ramesaiii and Sundaraui Chetty, JJ. 

April 30, 1934. 

Income Tax — Allowances — Inteeest on Bobbowed 
Capital — Dissolution op Fibm — One Paetnebs Taking Oveb 
Entibe Business Paying the Othee Pabtneb Theie Shaee 
of Capital with Intebest — Inteeest Paid, whetheb Allow- 
able Deduction — Indian Income Tax Act (XI of 1922), Sec- 
tions 10 (2) (m) AND 26 (2). 

Where a firm was constituted of three partners and two of 
them retired in the year of account after receiving from the sole 
surviving •partner their capital together with interest thereon till 
the date of dissolution : Held, on a reference hy the Commissioner 
of Income Tax, that the sole surviving partner who succeeded to 
the business of the firm was not entitled to deduct the interest so 
paid by him to the retiring partners, under Section 10 (2) (Hi) 
read with Section 26 of the Indian Income Tax Act. 

Case stated by the Commissioner of Income Tax, Madras, 
under Section 66 (2) of the Indian Income Tax Act (XI of 1922), 
[0. P. No. 179 of 1933]. 

The material portion of the Order of Reference made by the 
Commissioner was as follows : 

“ 2. The petitioner, S. V. Karuppaswami Mooppanar, is the 
Manager of a Hindu undivided family, residing at Madura with- 
in the jurisdiction of the Income Tax Officer, Madura, South 
Circle. The family carries on trade in yarn and grocery at Madura 
with a branch at Jakkampatti in the Madura District. 

3. During the year of account, Projothpathi (24th April, 
1931, to 12th April, 1932) the petitioner was a partner in the regis- 
tered firm, P. A. S. V. Karuppaswami Mooppanar and Company, 
Madura, carrying on trade in cloth, yarn and groceries at 
Madura with branches at Jakkampatti and two other places. 
This firm was constituted under an instrument of partnership 
dated 1st July, 1929. According to this deed, the partners, 
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the capital contributed by each, and his share of 
follows : 

profit were as 



Capital. 

Share of Profit 

1. 

S. V. Karuppaswami Mooppanar 
(Petitioner) 

33,000 


2. 

K. Konnayandi Mooppanar 

12,000 

i 

3. 

P. A. S. Arunagiri Mahalinga 
Mooppanar 

21,000 



Further, under the terms of the said deed, interest, at such 
rate as might be agreed upon, was to be paid on the capital con- 
tributed as above as well as on any additional or surplus capital 
that might be contributed by any or all of the three partners. 
This firm was dissolved by a deed of dissolution dated 8th Febru- 
ary, 1932. According to this deed the petitioner took over the 
yarn business at Madura and the cloth, yarn and grocery business 
at Jakkampatti and the other two partners took over the remain- 
ing businesses, previously carried on by the firm. 

4. For the assessment of the year 1932-33 (previous year 
24th April, 1931, to 12th April, 1932) the petitioner as successor 
to the registered firm, filed a return showing therein Rs. 10,358 as 
the income derived during the previous year from the businesses 
taken over by him from the firm. In arriving at this income the 
petitioner claimed to deduct Rs. 6,448 being the interest till the 
date of dissolution of the firm paid to the two ex-partners on 
the capital contributed by them to the dissolved partnership. 
This claim was grounded, apparently, on the fact that the part- 
ners having ceased to be partners at the time of assessment the 
capital put in by them should be treated as a loan to the peti- 
tioner’s business and that, therefore, the interest should be allowed 
as a deduction under Section 10 (2) {Hi) in assessing the petitioner 
as successor to the defunct firm under Section 26 (2) of the Act. 
The Income Tax Officer disallowed the claim on the ground that 
what was the capital of the business during the year of account 
cannot become something else at the time of assessment by 
reason of the fact that the petitioner took over the business of 
the dissolved firm. An extract from the Income Tax Officer’s 
Qrder is filed, maked Exhibit A. 
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5. The petitioner appealed to the Assistant Commissioner 
unsuccessfally. An extract from the Assistant Commissioner’s 
order is filed, marked Exhibit B. 

6. The petitioner now requires me to refer to the High 
Court the following question of law arising out of the Assistant 
Commissioner’s order. 

“ When in a firm constituted by three partners two partners, 
retire in the year of assessment after receiving from the sole 
surviving partner, their capital together with interest till the date 
of dissolution, is not the sole surviving partner who succeeds to 
the business of the firm entitled to deduct the interest so paid by 
him to his ex-partners under Section 10 (2) (iii) read with Sec- 
tion 26 (2) of the Income Tax Act.” 

The question as framed contains a trifling mis-statement 
which, however, does not matter. The words “ year of assess- 
ment ” should be year of account.” 

7. Sub-Section (2) of Section 26 reads as follows : 

“Where at the time of making an assessment under 

Section 23 it is found that the person carrying on any business 

has been succeeded in such capacity by another person, 

the assessment shall be made on such person succeeding, as if 

he had been carrying on the business throughout the 

previous year, and if he had received the whole of the profits for 
that year.” 

The section introduces a legal fiction, the object being to 
make the successor liable to tax on the profits, in fact made by the 
predecessor, as though such profits had been made by the succes- 
sor. The plain meaning of the sub-section is that the place of 
the predecessor as the proprietor of the business during the 
previous year must be regarded as having been occupied by the 
successor, the other things remaining the same. Thus, during 
the period of the previous year, the predecessor’s capital becomes 
the successor’s capital, the predecessor’s acts and transactions the 
acts and transactions of the successor, and the predecessor’s 
profits the profits of the successor. In other words, the profits 
of the business have to be computed as though there had been 
no change and the profits arrived at treated for assessment pur- 
poses as profits made by the successor. Further, the section 
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specifically provides that the assessment shall be made on the suc- 
cessor as if he had received the whole of the profits for that year.’’ 
Under Section 10 (2) interest on capital is not an admissible charge 
in computing the profits of any year. There is nothing in Section 
26 to justify the computation of profits for the purposes of that 
section in any method different from that prescribed by Section 10. 
The fact that at the time of assessment the firm had been succeed- 
ed to by the petitioner did not convert the capital contributed by 
the ex-partners into borrowed capital prior to the dissolution of the 
partnership ; and hence Section 10 (2) (m) can have no applica- 
tion to this case. In my opinion the interest was rightly dis- 
allowed and the question should therefore be answered in the 
negative.” 

M. Patanjali 8astri, for the Commissioner of Income Tax. 

T. P. QopalaTcrishnan, for the assessee. 

The Chief Justice : — The question referred is : — 

“ When in a firm constituted by three partners, two partners 
retire in the year of assessment after receiving from the sole survi- 
ving partner, their capital together with interest till the date of 
dissolution, is not the sole surviving partner who succeeds to the 
business of the firm entitled to deduct the interest so paid by him 
to his ex-partners under Section 10 (2) (iu) read with Section 26 
(2) of the Income Tax Act.” 

The facts of the case are sufficiently stated in the order of 
reference and the petitioner has been unable to produce any autho- 
rity in support of his contention that he is entitled as successor to 
the business to treat the capital of his former partners as borrowed 
capital and to a deduction in respect of the interest paid on it. That 
is not so. The plain reading of the sub-section is, in my opinion, 
that the predecessor’s capital becomes the successor’s capital and 
that for all purposes the succeeding partner is to be regarded as 
the former firm. I agree with the reasons given by the Income- 
Tax Commissioner for taking the view opposed to that put forward 
by the petitioner. The answer to the question referred, therefore, 
must be that the surviving partner who succeeded to the business 
is not entitled to deduct the interest so paid by him to his 
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ex-partners under Section 10 (2) {iii) read with Section 26 (2) of 
the Act. The Income Tax Commissioner will get costs Rs. 260. 

Sib Vepa Ramesam, J. — I agree. 

SuNDARAM Chettx, J. — I agree. 

Reference answered accordingly. 

[In The High Court of Madras.] 
COMMISSIONER OF INCOME TAX, MADRAS 

V. 

NARAYANA GAJAPATI RAJU BAHADUR GARU. 

Beasley, C. J., Ramesam and Sundaram Chetty, JJ. 

May 2, 1934. 

Income Tax — Impartible Estate — Maintenance Allow- 
ance Received by Junior Member under Award— Whether 
Sum Received as Member of Hindu Undivided Family — 
Exemption from Tax — Indian Income Tax Act (XI of 1922), 
Section 14 (1). 

The assesses who was the younger brother of the Zamindar of 
Kurupam was given an allowance of Rs. 6,000 per annum by way 
of maintenance under an award which was made the subject of a 
decree. After the death of the Zamindar the assessee continued to 
receive the allowance from his nephew who succeeded to the 
Zamindari : Held, on a reference by the Commissioner, that the 
sum of Rs. 6,000 received by the assessee was a sum received by 
him as a member of a Hindu undivided family within the mean- 
ing of Section 14 (1) of the Income Tax Act and as such exempt 
from income tax. Per Ramesam, J. — A person may be a member 
of a Hindu undivided family even thotigh he may not have any 
coparcenary rights in the joint family property. 

Cases referred to : — 

Baijnath Prasad Singh v. Tej Bali Singh [1921] (43 
All. 228). 

Nilmony Singh Deo v. Hugoo Lall Singh Deo [1879] 
(6 Cal. 256). 

Rama Rao v. Rajah of Pittapur [1918] (41 Mad. 778). 

Sartaj Khar v. Devraj Kdar [1888] (10 All. 272). 
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Sbi Eajah Lakshmi Devi Garu v. Sri Baja Subya Nara- 
YANA Dhatraya Bahadub Garu [1897] (20 Mad. 256). 

Sbi Baja Bao Venkatasurya Mahipathi Bamakrishna 
Bao Bahadur v. Court of Wards [1899] (22 Mad. 383). 

Yablagadda Mallikarjuna Prasada Naidu V . Yarla- 
gadda Durga Prasada Naidu [1901] (24 Mad. 147). 

The material portion of the Order of Beference was as 
follows : — 

‘‘2. The petitioner, Sri Eajah Vyricherla Narayana Gaja- 
pathi Baju Bahadur Garu, is the second son of the late Sri Kajah 
Vyricherla Veerabhadra Baju Garu, Zamindar of Kumpam, an 
impartible Zainindari governed by the law of primogeniture. In 
addition to the impartible Zamin, Veerabhadra Baju possessed 
also certain partible properties. He died on 19th February, 
1918, and his eldest son, Sri Baja Vyricherla Narasimha Surya 
Narayana Baju Bahadur Garu, succeeded to the Zamindari. He 
also died and his son is the present Zamindar. Veerabhadra 
Baju, the petitioner’s father, before his death executed on 11th 
February, 1918, a will directing his eldest son, amongst other 
things, to pay to the petitioner, his younger son, and his male 
descendants a maintenance allowance of Bs. 500 per juensem 
from out of the impartible estate. After the death of the father, 
disputes arose between the petitioner and his elder brother, the 
then Zamindar, regarding the division of the partible properties 
and the validity of the will dated 11th February, 1918. 

The matter was referred to arbitration and the arbitrators 
effected on 20th November, 1920, a division of the partible pro- 
perties between the petitioner and his elder brother, declared 
the will to be invalid and directed that a sum of Bs. 600 per 
mensem should be paid as maintenance allowance to the petitioner 
from the impartible estate from the date of the death of the father* 
The award was filed in Court, and a decree in accordance with 
its terms was passed on 28th April, 1921. The petitioner has 
been in receipt of this allowance from the impartible estate of 
Kurupam since the award of the arbitrators ; but, apart from the 
right to receive this allowance, the petitioner has no interest in 
the Kurupam Zamindari except a chance to succeed to the 
Zamindari in case the present Zamindar dies intestate and 

1—37 
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without nearer heirs. The petitioner has been returning this 
allowance of Rs. 6,000 a year for assessment to income tax and 
has been assessed to tax for a number of years on this as 
well as the income derived from the Zamin of Chemudu which 
he inherited by reversionary right from his maternal grandather, 
after the death of his elder brother. 

3. For the assessment of the year 1932-33 (previous year, 
ofiBoial year 1931-32) the petitioner filed the return of income on 
12th May, 1932, showing, amongst other items of income, the 
sum of Rs. 6,000 received by him as maintenance allowance from 
the impartible estate of Kurupam. In the course of the assess- 
ment proceedings, however, the petitioner claimed that imder 
Section 14 (1) of the Act, the allowance received by a member of 
a joint Hindu family was exempt from tax, that he was an un- 
divided member of the joint Hindu family of the Kurupam 
Zamindari and that therefore the maintenance allowance of 
Rs. 6,000 received by him as such member was exempt from tax. 
The Income Tax Officer overruled the petitioner’s contentions 
for the reasons stated in his order, an extract of which is filed, 
marked Exhibit A. 

4. The petitioner appealed to the Assistant Commissioner 
unsuccessfully. A copy of his order is filed, marked Exhibit B. 

5. The petitioner now requires me to refer to the High 
Court the following question arising out of the Assistant Coiii- 
missisoner’s order : — 

“ Whether the sum of Rs. 6,000 received as maintenance by 
the petitioner as the brother of the late Rajah of Kurupam en- 
titled under the law to receive maintenance out of the ancestral 
impartible estate of Kurupam is a sum received by him as a 
member of a Hindu undivided family within the meaning of 
Clause (1) of Section 14 of the Act ”. 

6. The petitioner contends : 

(a) that though the estate of Kurupam is impartible, it is 
still joint Hindu family property and the provision for mainten- 
ance at the rate of Rs. 500 per mensem is made for him, and he 
is receiving the same, as he is the undivided member of a joint 
Hindu family consisting of himself s^nd the late Rajah of 
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Kurupam (his elder brother) and the present Rajah of Kurupam 
(petitioner’s elder brother’s son), 

(6) that the petitioner is entitled to be paid, and is there- 
fore being paid, this iiiaintenanoe only because the Kurupam 
estate, out of which it is payable, is ancestral property, and 

(c) that although the partible properties were divided 
between himself and his elder brother, the late Rajah of Kurupam, 
that does not constitute a severance in the eye of law so far as 
the impartible estate is concerned. 

7. I understand that it is now a well-settled principle of 
law that if an estate is impartible it is not joint family property 
at all, that the income of such an estate is the absolute and 
exclusive property of the holder for the time being, that the 
other members of the family of the holder of the impartible 
estate have no present rights either in the estate or in its income 
and that all they have is a mere chance to succeed to it in case 
of the death intestate of the last holder and a right to main- 
tenance out of the estate, if proved by custom obtaining among 
such estates. The fact that a junior memher is entitled to a 
maintenance allowance from the estate or that the members of 
the family of the holder of an impartible estate could succeed 
him under certain circumstances does not make either the estate 
or the income derived therefrom, which is the absolute and 
exclusive property of the holder for the time being, that of a 
Hindu undivided family. 

If, however, it is considered that a notional Hindu undivided 
family should be deemed to exist for purposes of succession and 
maintenance, the income of the holder of the estate is not the 
income of this notional Hindu undivided family and the relation- 
ship between the holder of the estate and his dependants in such 
a family in respect of the allowances paid to the latter is not 
identical with that subsisting between the head of an ordinary 
Hindu undivided family and the junior members thereof. It 
appears to me that the Hindu undivided family contemplated by 
Section 14 (1) is the ordinary Hindu undivided family where 
there is community of interest and unity of possession between 
all the members of the family and not a notional Hindu undivided 
family which as such owns no property and derives no income 
and in which the members have no rights of ownership either of 
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the property or of the inooiiie. The allowauce paid to the peti- 
tioner is not part of the net income of the Kurupam Zamindari ; 
but is the income of the petitioner : [vide Raja Bejoy Singh 
Dudhuria v. Commissioner of Income Tax, Bengal, 60 Cal. (1029)]. 

I am therefore of opinion that the maintenance allowance in 
question is not exempt under Section 14 (1) of the Act. The ques- 
tion should be answered accordingly.” 

Patanjali Sastri, for the Commissioner of Income Tax. 

The Advocate-0 enerl for P. Somasundaram, for the assessee. 

Eamesam, J. — The facts of this case are not subject of dis- 
pute. The Zamindari of Kurupam is an impartible estate in the 
ViziLauagaram District, being one of the Zamindaris mentioned in 
the schedule to the Impartible Estates Act. The assessee is a 
brother of the last Zamindar of Kurupam (being the second sou 
of his predecessor) and uncle of the present Zasnindar who is a 
minor under the Court of Wards. By an award in 1920, he was 
given an annual maintenance of Bs. 6,000 by his elder brother; 
and this award was made the subject of a decree. The question 
now referred to us is : “ Whether the sum of Bs. 6,000 received 
as maintenance by the petitioner as the brother of the late Bajah 
or Kurupam entitled under the law to receive maintenance out 
of the ancestral impartible estate of Kurupam is a sum received 
by him as a member of a Hindu undivided family within the 
meaning of Clause (1) of Section 14 of the Act.” 

This identical question has been the subject of a decision by 
a bench of the Allahabad High Court [since reported as Maharaj 
Kumar of Vizianagram, In re, 1934 I. T. B. 186 — Bd.l in 
connection with another Zamindar in the same district, namely, 
Vizianagaram, and as we substantially agree with the conclusion 
arrived at by the learned Judges of the Allahabad High Court it 
is not necessary to deal with the matter very elaborately. It 
will be enough to indicate the salient points. The nature of an 
impartible estate has been the subject of consideration in a series 
of decisions by the Privy Council. In Baijnath Prasad Singh 
V. Tej Bali Singh (43 All. 228) Lord Dunedin considers these 
decisions and groups them in chronological order. The first group 
extending from 1866 to 1888 need not be referred to now. 
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In that year the decision in Sartaj Kuar v. Deoraj Kuar (10 All. 
272) was passed by the Judicial Committee and it was held that 
an impartible Zamindari is alienable at the pleasure of the holder 
of the Zamiudari. This was followed and applied in the case of a 
Zamindari from this Presidency, viz., Sri Baja Uao Verikatasurya 
Mahipathi Bamahrishna Bao Bahadur v. The Court of Wards 
(22 Mad. 383), where it was held that the holder of an impartible 
estate can devise the whole of the estate or a portion of it, by will. 
In spite of these decisions there are other decisions passed along- 
side of these holding that the impartible estate still continues 
joint family property. It is enough to refer to one of such 
decisions, viz., Sri Bajah Lahshnii De^>i Qaru v. Sri Baja Surya 
Narayana, Dhatraya Bahadur Qaru (20 Mad. 266). There Lord 
Davey observed : — 

“Even if impartible it may still be part of the common 

family property and descendible as such The real question, 

therefore, is whether it has ceased to be part of the joint property 
of the family of the first Zaiuindar.” 

These observations of Lord Davey were relied on with ap- 
proval by Lord Dunedin in Baijnath Prasad Singh v. Tej Bali 
Singh (43 All. 228). The next decision to which we may refer is 
another decision of Lord Dunedin in Bama Bao v. Bajah of 
Pitiapur (41 Mad 778) known as second Pittapur case. At page 
784 we have got the following observations : 

“ It follows that the right to maintenance, so far as founded 
on or inseparable from the right of coparcenary, begins where co- 
parcenary begins and ceases where coparcenary ceases.” 

The learned advocate for the Commissioner of Income Tax 
relies on this sentence and argues that, as there is no coparcenary, 
therefore, there is no undivided family. The inference does 
not follow. Though persons may have no coparcenary rights 
in joint family property they may still be members of an un- 
divided family, for instance, the female members of an undivided 
family and disqualified heirs such as persons who are blind, 
deaf, dumb and so on. However, at page 786, Lord Dunedin 
observes : 

“Just as the impartibility is the creature of custom, so custom 
may and does affirm a right to maintenance in certain members of 
the family. 
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Lower down ho says : 

“ In the matter in hand their Lordships do not doubt that 
the right of sons to maintenance in an impartible Zaiuindari has 
been so often recognised that it would not be necessary to prove 

the custom in each case ” For example, in 

the case of Yarlagadda Mallikarjuna Prasad Naidu v. Yarla- 
gadda Durga Prasada Naidu, (24 Mad. 147), the judgment says : 
“ As to the Zamindari estate, the Board held that it was imparti- 
ble and the consequence is that the plaintiffs as the younger 
brothers of the Zamindar retain such right and interest in respect 
of maintenance as belong to the junior members of a raj or other 
impartible estate descendible to a single heir. ” 

These quotations show that in the view of Lord Dunedin the 
right to maintenance which the son of a Zamindar still possesses is 
not the creature of custom but it is an incident to the ordinary 
joint family property which was left untouched by custom despite 
its encroachment on the other incidents The next quotation from 
Nilmoney Singh Deo v. Hugoo Loll Singh Deo (5 Cal. 256), viz., 
“We can find no invariable or certain custom that any below the 
first generation from the last Raja can claim maintenance as of 
right ” shows that beyond the first generation there is the pos- 
sibility that custom has made some encroachment. Therefore, it 
was held by their Lordships that in each case the custom must be 
proved. The decisions in Eonammal v. Annadana [51 Mad. 189 
(P C.) ] and Shibaprasad Singh v. Prayag Kumari Debi [59 Gal. 
1399] do not carry the matter further. The result is, that we 
must find that there is a joint family property. It has been 
argued that the income from which the maintenance is paid 
belongs solely to the Zamindar but we have nothing to do with 
this. The question in the case is not whether the income belongs 
to the Zamindar or whether it belongs to the joint family of which 
the assesses is a member but whether the assessee received his 
payment as a member of a undivided Hindu family. Undoubtedly 
he does receive this payment of Rs. 6,000 because he is a member 
of the undivided Hindu family. The question must therefore be 
answered in the affirmative. This is substantially the same as 
the answer given by the Allahabad High Court. The assessee 
will have Rs. 250 costs from the Income Tax Commissioner and 
the deposit of Rs. 100 will be returned to him. 
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Beasley, C. J. : — I agree and have nothing do add. 
Sundae AM Chetty, J. : — I agree, 

Beference answered accordingly. 


[In the Madras High Court.] 

S. E. M, S. SUBRAHMANYAN OHETTIAR 

V, 

COMMISSIONER OF INCOME TAX, (MADRAS. 

Beasley, C. J., Ramesam and Sundaram Chetty, JJ. 

May 2, 1934. 

Income Tax — Exemptions — Casual and Non-recurring Receipt 
Arising out of Business — N o Exemption — Money-lending Business 
— Profit Prom Sale op Mortgaged Property — Assessability — 
Indian Income Tax Act (XI of 1922), Section 4 (3) {vii). 

In order to claim the privilege of the exemption referred to in Sec- 
tion 4 (3) (vii) of the Indian Income Tax Act it must be shown firsts 
that the receipts in question are not those arising from business or the 
exercise of a profession and secondly, that the receipts are of a casual 
and 7ion-re cur ring nature. If in a particular case the receipt can he 
reasonably deemed to arise from a business or the exercise of a prof es- 
sion it ivould be chargeable to income-tax, though casual and non- 
recurring in nature. The assesses, who was carrying on money-lending 
business got an assigmnent of a mortgage right for Bs. 4,000 in 1918. 
He sited in 1923 for the recovery of the mortgage amount and in satis- 
faction of the decree, obtained from the mortgagor certain house pro- 
perties, which he subsequently sold in 1929 for Bs. 70,000. It was 
found that the assesses had spent only Bs. 6,376 for acquiring the 
properties and he was taxed on the profit made by the transactio7i, 
namely, Bs. 63,624. The assesses contended that the receipt of the sum 
in question did not arise in the course of any business and was of a 
casual and non-recurring 7iature and was therefore exempt from income- 
tax under Section 4 (3) (vii) of the Income Tax Act. On a reference by 
the Commissioner of Income Tax : Held, that, though the receipt was 
of a casual and non-recurring nature, it was a receipt arising from a 
transaction connected with his money-lending business and was there- 
fore not exempt fro77i tax under Section 4 (5) (vii). 
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Cases referred to : 

Balgownie Land Trust Ltd. v. Commissioners of Inland 
Revenue [1930] (14 Tax Cas. 684). 

Board op Revenue, Madras v. R. M. A. R. M. ARUNACaALAM 
Chettiae [1924] (I.L.R. 47 Mad. 197 ; 47 M.L.J. 707 ; 77 I.C. 216; 
A.I.R. 1924 Mad. 208). 

Commissioner op Income Tax, Bombay v. Sir Purushottamdas 
Thakurdas [1925] (87 I.C. 706 ; 27 Bom. L.R. 478 ; A.I.R. 1925 
Bom. 318 ; 2 I.T.C. 8). 

Bpeferenee made by the Commissioner of Income Tax, 
Madras, under Section 66 (3), Income Tax Act. [0. P. No. 99 
of 1932]. 

The material portion of the Order of Reference was as 
follows : — 

“ 2. The petitioner is a Nattukottai Chetti residing at 
Nemathampatti in the Ramnad District within the jurisdiction 
of the Income Tax OflScer, Karaikudi II Circle. He carries on 
money-lending business at Nemathampatti, his headquarters, and 
at Muar in the Federated Malay States and is a partner with a 
Iths share in the S. R. M. S. Firm, Meiktila in Burma. He 
derives also income from property. The petitioner is assessed on 
his income from property, headquarter business (money-lending), 
on his share of the profits of the Meiktila firm and on such of the 
profits of the Muar business as are remitted to him in British 
India. The method of accountancy adopted by him in relation 
to his business is the cash system. 

3. For the assessment of the year 1930-31 (previous year, 
Tamil year Sukla — 13th April, to 12th April, 1930), the Income 
Tax Officer, besides estimating the petitioner’s income from the 
headquarter business, proposed to include under this head 
Rs. 63,624, the profit derived by the petitioner from the sale dur- 
ing the year of account of certain house properties in Rangoon. 
The facts relating to the acquisition and sale of these properties 
are as follows : — 

In 1918 the petitioner purchased from one Singaram Chet- 
tiar for a sum of Rs. 4,000 the right, title and interest of the 
M. L. R. M. A. Firm, Rangoon, in the mortgage of these pro- 
perties executed in their favour by one S. A. Seedat in 1910. At 
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that time one Malladi Sathiaiingam claimed an interest in these 
properties under an equitable sub-mortgage executed in his favour 
by the M. L. R. M. A. Firm and this claim was under litigation 
in the Privy Council. If Malladi Sathialingam’s appeal had been 
successful the petitioner’s right in the mortgage would have been 
of little or no value. But the appeal was unsuccessful and the 
petitioner became entitled to all the rights of the M. L. E. M. A. 
Firm in the mortgage executed by S. A. Seedat in 1910. In 1923 
the petitioner filed a suit in the Chief Court of Rangoon against 
S. A. Seedat on the mortgage of 1910 claiming a sum of 
Rs. 1,68,000, this being the amount of principal and interest which 
Seedat owed to the M. L. R. M. A. Firm on that date under the 
mortgage. One of the issues that arose for determination was 
whether the mortgage was an English mortgage or not. The 
Chief Court of Rangoon found that the mortgage was an English 
mortgage, gave a decree in favour of the petitioner for the amount 
and directed that Seedat should pay the amount within six months 
from the date of the decree (19th May, 1926) and that in default 
of payment within the time specified he should be debarred from 
his right to redeem the properties. In March 1926 the petitioner 
and S. A. Seedat entered into a compromise by which the pro- 
perties in question which had all along been in the enjoyment and 
possession of Seedat came into the possession of the petitioner. 
The petitioner retained the properties, receiving the rents there- 
from and keeping accounts for the receipts and expenditure relat- 
ing to them till October, 1929, when he sold them for a sum of 
Rs. 70,000. The Income Tax OflScer found that the petitioner 
had incurred a net expenditure of Rs. 6,376 in the purchase of the 
mortgage right and in the subsequent litigation relating to it. It is 
the difference between the sale proceeds of the property and the net 
expenditure incurred, vis., Rs. 63,624 (Rs. 70,000 minus Rs. 6,376) 
that the Income Tax Officer proposed to include in the assessment 
of the petitioner as profit derived by him on the transaction. 

The petitioner objected but the Income Tax Officer over- 
ruled his objections for the reasons stated in his order an extract 
of which is filed, marked Exhibit A. 
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4. The petitioner appealed to the Assistant Commissioner 
unsuccessfully. An extract of the Assistant Commissioner’s 
order is filed, marked Exhibit B. 

6. The petitioner then filed an application before me under 
Section 66 (2) of the Act and required me to state a case and 
refer 3 questions alleged to be questions of law, for the decisions 
of the High Court. I declined to state a case on the ground that 
no question of law arose. An extract of my order is filed, marked 
Exhibit C. 

6. The petitioner thereupon moved the High Court under 
Section 66 (3) of the Act to direct me to refer the above 3 ques- 
tions as well as 3 other questions not raised before me under 
Section 66 (2), for the decision of the High Court. In its order, 
O. P. No. 99 of 1932 dated 1st May, 1933, the High Court has 
directed me to refer the following question ; — 

“ Whether the sum of Ks. 63,624 is assessable to income- 
tax” and I refer it accordingly for the decision of the High 
Court. 

7. The petitioner contends that the receipt in question is 
the result of a solitary speculation in respect of an extremely 
doubtful asset unconnected with his business or profession, and 
that therefore it is exempt under Section 4 (3) {vii) of the Act. 
To claim exemption under this section two conditions have to be 
satisfied, viz .., — 

(») the income should not be one arising from business or the 
exercise of a profession, vocation or occupation, and 

{ii) it should be of a casual or non-recurring nature. 

The petitioner’s business is to handle money-lending trans- 
actions of various kinds including mortgages. Though this was 
no doubt an isolated transaction, and speculative in character, 
one cannot say that it was essentially different in nature from 
his other transactions, or that it was not entered upon as a 
matter of business. The petitioner is a money-lender and his 
business is to lay out money for profit. In this transaction he 
saw the chance of a favourable venture, purchased the right of 
the M. L. E. M. A. Eirm, Rangoon, in the umrtgage of these 
properties, entered into litigation in respect of the amount due 
to him under the right, acquired the mortgaged properties^ 
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retained them for a time enjoying the rents and profits and keep- 
ing account of the income and expenditure, finally sold them and 
realised a very large profit. All these operations taken together 
constitute the venture and they covered a period of 11 years. It 
is perhaps not possible to link this up with his other transactions 
and to say that it formed a part of his ordinary business or was 
undertaken in the course of that business. But treating it as 
what it is alleged to be, an isolated transaction, I am of opinion 
that it was nothing else than an adventure in the nature 
of trade, and that consequently the profit which resulted was 
a business profit. The term “ business ” as defined by Section 
2 (4) of the Act includes any ‘ adventure or concern in the nature 
of trade, commerce or manufacture ’ and consequently, as ob- 
served by Mcleod, C. J., in Commissioner of Income Tax, Bombay 
V. Purushottamdas Thakiirdas (2 I. T. C. at page 11), it is not 
necessary that the receipt should arise from a business continu- 
ously carried on during the year to make them liable to assessment. 
Even if they arose from a single adventure in business they 
would be liable to be taxed. The mere fact that the transaction 
was an isolated one will not take it out of the category of 
chargeable profits : Benyon Co,, Ltd. v.Ogg (7 T. 0. 126 at 133) 
and (4 1.T C. 200 at 204). I am therefore of opinion that the sum 
of Rs. 63,624 is assessable to tax.” 

S. T. Srinivasagopalachari, for the assessee. 

M. Patanjali Sastri, for the Commissioner. 

The Judgment of the Court was delivered by Sundabam 
Chetty, J. 

Judgment : — This is a reference by the Commissioner of 
Income Tax, Madras, under Section 66 (3) of the Indian Income 
Tax Act of 1922 for the decision by the High Court of the 
following question, viz., “ Whether the sum of Rs. 63,624 is 
assessable to income tax.” The assessee is S. R. M. S. Subra- 
manian Chettiar who is a Nattukottai Chetti, residing at 
Nemathampatti in the Ramnad District. He is a professional 
money-lender carrying on money-lending business at his head- 
quarters (Nemathampatti) and also at Muar in the Federated 
Malay States. He is also a partner in a money-lending firm 
known as S. R. M. S. Firm, Meiktila in Burma. He was 
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assessed to income tax in the year 1930-31 on the basis of the in- 
come derived by him in the previous Tamil year “ Sukla.*’ One 
of the items of income derived is a sum of Rs. 63,624 which is 
stated to be the profit derived by the assessee from the sale during 
the year of account of certain house properties in Rangoon. The 
question for determination is whether this profit is chargeable to 
income-tax or not. 

A brief statement of the facts relating to the acquisition and 
sale of these properties is necessary. One M. L. R. M, A. Firm, 
Rangoon, had a mortgage executed in their favour in 1910 by 
one S. A. Seedat for a sum of Rs. 80,000. The aforesaid firm 
appears to have effected an equitable sub-mortgage of their rights 
in the original inorbgage-deed to one Malladi Sathialingam. The 
claim under the sub-mortgage was the subject of litigation in the 
Privy Council in 1918, when the present assessee got an assign- 
ment in his favour of the right, title and interest of the origiiral 
mortgagees (M. L. R. M. A. Firm) for a sum of Rs. 4,000 from 
one Singarain Chetti, who had by that time become the owner of 
the mortgage right by reason of his purchase in Court auction 
in execution of a money decree obtained against M. L. R. M. A. 
Firm. Subsequent to this assignment in favour of the assessee, 
the appeal in the Privy Council in which the present assessee 
got himself impleaded, was decided against Sathialingam and 
the result was that the equitable sub-mortgage held by Sathia- 
lingam became unenforceable on the mortgaged properties, as it 
was found to be invalid. The encumbrance on the original mort- 
gage right having become nil, the assessee was in a position to 
file a suit in the Chief Court of Rangoon in 1923 on the mort- 
gage deed of 1910 as the assignee of the mortgagees’ rights 
thereunder for the recovery of a sum of Rs. 1,68,3000 as the 
aggregate of the principal and interest due. In that suit, the 
transaction was found to be an English mortgage and a decree 
was given in favour of the assessee for the amount sued for with 
a direction that Seedat should pay the amount within six 
months from the date of the decree (19th May, 1925), and that 
in default of payment within the prescribed time, he should be 
debarred from his right to redeem the mortgage. In March 1926 
the assessee entered into a compromise with the original 
mortgagor, whereby certain house properties in Rangoon (the 
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subject of the mortgage) were delivered to the assessee lii satis- 
faction of his claim under the mortgage. He retained these pro- 
perties for a few years receiving the rents and profits thereof, and 
keeping accounts for the receipts and expenditure relating to them 
till October 1929, when he sold the same tor a sum of Rs. 70,000. 
It was found by the Income Tax Officer that the assessee had 
incurred a net expenditure of Rs. 6,376 for the purchase of the 
mortgage right and in the subsequent litigation relating to it. The 
difference between the sale proceeds of the properties and the 
outlay made by the assessee, viz.^ Rs. 63,624 was treated as 
profit derived by him in this transaction and assessed to 
income-tax. The legality of this assessment is questioned by the 
assessee. 

It is contended on his behalf, that the receipt of the 
sum in question in the year of account did not arise in the course 
of any business conducted by him, but it was an isolated venture, 
speculative and also casual or non-recurring in its nature. The 
question is, whether this income is exempt from income-tax under 
Section 4 (3) {cii) of the Income Tax Act of 1922. By virtue of 
that clause, any receipts not being receipts arising from business 
or the exercise of a profession, vocation or occupation, which are 
of a casual and non-recurring nature, are exempt from income-tax. 
In order to claim the privilege of this exemption it must be 
shown that the receipts are not those arising from business or 
the exercise of a profession and that the receipts are of a casual 
and non-recurring nature. If in a particular case the receipts 
can be reasonably deemed to arise from a business or the exercise 
of a profession, they would be chargeable to income-tax, though 
casual and non-recurring in nature. Section 2, Clause 4, 
of the Income Tax Act runs thus : — “ Business includes any 
trade, commerce, or manufacture or any adventure or concern in 
the nature of trade, commerce or manufacture.” It is unneces- 
sary to consider for the purposes of this case whether the defini- 
tion given is exhaustive or not. There is no doubt that the 
assessee is a professional money-lender and was carrying on 
money-lending business in 1918, when he got an assignment of 
the mortgage in question for a consideration of Rs. 4,000 as 
stated above. The Commissioner has rightly observed that the 
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assessee’s business is to handle money-lending transactions of 
various kinds including mortgages. As a money-lender, his ordi- 
nary business is to lay out moneys with a view to make a profit 
by advancing various loans secured and unsecured. Whatever he 
so lends out, would be the principal sum invested, and the various 
sums of interest stipulated for would be the contemplated profit. 
There can be no doubt that if the assesses had himself lent a sum 
of rupees under a mortgage bond, whatever profit he happens to 
derive in that transaction is a profit derived in his money-lending 
business. The effect of such a transaction is the creation of the 
relationship of creditor and debtor. By getting an assignment of 
a mortgage bond already obtained by another, the same result is 
achieved, as the assignee would be standing in the shoes of the 
assignor and could exercise the rights of the mortgagees, treating 
the mortgagor as his debtor. In the present case, the assesses 
virtually became the assignee of the mortgagees’ rights under the 
mortgage bond in question, by a rather circuitous process, which 
however does not make his position anything different from that 
of an assignee of the mortgagees’ rights. In fact, it was in the 
capacity of such an assignee of the morgagees ’ rights that the 
assesses sued upon the original mortgage bond for a pretty large 
amount and got such a decree as could have been passed in favour 
of the original mortgagees themselves. The mortgage debt due to 
him was determined by the decree, and instead of realising the 
amount directly, he took possession of the mortgaged properties in 
satisfaction of his claim under the mortgage bond, and after a few 
years, converted the same into cash by effecting a sale thereof 
for Es. 70,000. That he thereby made a profit of a very large 
sum more or less in the nature of a windfall is a fact. Can it be 
said that the profit so derived by him is in respect of a transac- 
tion which is beyond the scope of the ordinary course of money- 
lending business carried on by him ? If he becomes a mortgagee 
by advancing a loan on the security of immovable property any 
profit derived by means of such a transaction is unquestionably 
chargeable to income-tax as a business profit. Though at the 
inception, the mortgage loan was not actually advanced by the 
assesses, the susebquent advance of Es. 4,000 for getting an 
assignment of the mortgagees ’ rights is certainly a venture 



1934] SDBBAHMANTAN OIIETTIAR COMMR. OF INCOME TAX 303 


coming witbin the generally recognised ambit of the money-lend- 
ing business and cannot be deemed to be so disconnected with the 
profession of a money-lender, as to take it out of the category of 
business carried on by the assessee. All that can be said is that 
the profit realised was extraordinary, in the sense, that it was 
beyond the usual expectations of a money-lender in respect of a 
normal money-lending transaction. The fact that a particular 
transaction in a money-lending business is speculative does not 
take it out of its category. Suppose an unscrupulous money-lender 
takes hold of an expectant heir or an inexperienced youth in an 
opulent family eager for handling money, and takes a promissory 
note or mortgage bond for twice the amount actually lent, and 
also stipulates for a high rate of interest. If he succeeds in realis- 
ing the full amount due under such a promissory note or bond in 
the year of account, would not the profit made thereby which 
includes not only the stipulated interest but also an extraordinary 
profit which stood the risk of being disallowed in a Court of law 
if contested by the debtor, and was therefore speculative in nature, 
become chargeable to income tax ? Though the transaction in 
question in this case may be said to be a special variety of money- 
lending business, it still partakes the essential characteristics of 
a money-lending transaction. 

In one portion of his reference, the Income Tax Commis- 
sioner states that it is perhaps not possible to link this up with 
his other transactions and to say that it formed a part of his 
ordinary business or was undertaken in the course of that busi- 
ness. He states that though it is an isolated transaction it was 
nothing else than an adventure in the nature of trade and the 
profit so derived was a business profit. This observation led to 
a good deal of argument, but in the view we have taken as set 
forth, it is unnecessary to discuss the cases dealing with what is 
called an adventure in the nature of trade. If it is simply deem- 
ed to be an adventure in the nature of trade, then we have to see, 
as observed by the Lord President in the case of The Balgovme 
Land Trust Ltd. v. The Commissioners of Inland Bevenue 
[14 Tax Cas. 684] whether it is a single plunge and if so whether 
it is shown to the satisfaction of the Court that the plunge is 
made in the waters of trade. It is only in such a case we have to 
see whether such speculative ventures have been systematically 
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carried on, and this venture is one of a series of such transac- 
tions so as to indicate a continuity in the occurrences of that 
kind. 

In another part of the reference, the Commissioner has 
distinctly stated that though it is an isolated transaction specula- 
tive in character, it was not essentially different in nature from 
the assessee’s other transactions, and it cannot be said that it 
was not entered upon as a matter of business. We think that 
this observation is correct and is the proper legal inference from 
the proved facts. It appears that even the initial outlay of 
Es. 4,000 for the purpose of getting the assignment was out of 
the money which the assessee had lent to or deposited in a firm 
at Eangoon known as S. M. A. E., Bangoon. As observed by the 
Income Tax Officer this item of investment must appear in the 
assessee’s headquarter accounts, which he however refrained from 
producing. 

The facts of the present case bear a close resemblance to the 
facts of the case dealt with by the Bombay High Court in the 
Cease of Commissioner of Income Tax, Bombay v. Sir Puru- 
shothamdoss Thahurdoss [2 I.T.C. 8]. In that case, the assessee 
was found to be a cotton merchant. At the time of a serious 
crisis in the cotton market, the assessee came to be appointed 
under a power of attorney as an agent for the sale and disposal of 
ail the cotton bales on behalf of the firm of Umar Sobhani. It 
was a venture of considerable magnitude, whereby the assessee 
earned a very large sum by way of commission. Though it was 
found to be an adventure of a casual and non-recurring nature, 
it was still found to be a profit connected with the business carri- 
ed on by the assesssee as a cotton merchant. Any receipts 
arising from the buying and selling of cotton would 
no doubt be considered as profit arising from the trade 
or business of a cotton merchant. As regards the special 
kind of profit earned by way of commission, Macleod, C.J., 
states thus at page 11: — The argument that receipts from an 
extraordinary transaction connected with business, such as the 
one in this case, which wmuld not be likely to occur again for 
many years, can be placed in the same category as receipts 
entirely disconnected with business or the profession or vocation 
or occupation of the assessee which might be considered of a 
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casual and non-recurring nature, cannot be accepted.’* This 
observation is very pertinent to the facts of the present case. 
(Fid^also the decision of a Bench of this High Court in Board of 
Revenue, Madras v. R, M. A. R. M. Arunachalam Chettiyar (47 
Mad. 197). 

We therefore find that the sum of Rs. 63,624 is profit derived 
by the assessee in the year of account in respect of a transaction 
connected with his money-lending business, and answer the ques- 
tion in the affirmative. The assessee will pay the costs of the 
reference to the Income Tax Commissioner Es. 250. 

Reference answered accordingly. 


[In The Lahore High Court.] 

THE PIONEER SPORTS LTD., SIALKOT 

V, 

COMMISSIONER OE INCOME TAX, PUNJAB and 
N. W. E. P. 


Addison and Sale, JJ. 

June 29, 1934. 

Income Tax — Accounting — Rejection op Accounts and Assess- 
ment UNDER Section 13 on Insufficient Grounds — Interference 
BY High Court — Rejection of Accounts for Omission to Keep 
Stock Register— Legality — Proviso to Section 13, When Applies 
— Indian Income Tax Act (XI of 1922), Section 13. 

In connection with the assessment for 1981-82 the assessee company 
filed a return accompanied by copies of its balance-sheet and trading 
and profit and loss accounts. The Inco^ne Tax Officer refused to accept 
the profits shown by the company on the ground that ‘ a trading account 
based on an inventory not supported by a stock hook can only be 
accepted if it discloses a reasonable rate of profit,* and estimated the 
profit under the proviso to Section 18 of the Income Tax Act at 80 per 
cent, on the miscellaneous sales and assessed the company on a prof it 
thus computed. It appeared that the company never used to keep a 
stock register and the refusal of the Income Tax Officer to accept the 
accounts was not due to any error in the method of accounting hut 

1—39 
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because he considered the rate of profits shown to he iinreasonahly lotc* 
Held, on a referencehy the Commissioner, that unde't these cvicums- 
iances the Income Tax Officer was not justified in making an assess- 
ment under the proviso to Section 13 of the Income Tax Act. The 
assessment should have been 7nade under the first part of Section IS. 

Held also, that though it has been held that the Income Tax Officer 
is the sole arbiter for determining under the proviso to Section 18 how 
the prof its are to he computed, whether there is any evidence 07i which 
the Income Tax Officer could have come to the decision that the method 
of accounting is such that the gai^is could not he co^nputed except by 
the arbitrary method contemplated by the proviso to Section 18, is a 
question of law into which the High Court is entitled to in(/uire. 

Reference made by the Commissioner of Income Tax, Punjab 
and N. W. F. P., under Section 66 (3) of the Indian Income Tax 
Act, XI of 1922 [Ref. No. 30 of 1933]. 

M. C. Mahajan, for the assessee. 

Asa Bam Aggarwal^ for J. N. Aggarawal, for the Commis- 
sioner of Income Tax. 

Judgment: — The Pioneer Sports Limited, Sialkot, a private 
limited company, carrying on business in the manufacture and sale 
of sport goods, with head office at Sialkot, applied to this Court 
under Section 66 of the Income Tax Act against the refusal of the 
Income Tax Commissioner to state a case arising out of assessment 
of tax on this company for the year 1931-32. By order ^ dated 
6th July the Commissioner was directed to refer to this Court the 
following question of law : — 

‘‘ Whether under the circumstances mentioned in the Order of 
the Income Tax Officer an assessment under the proviso to Section 
13 could legally be made or whether the assessment should have 
been under the first part of Section 13.” 

The material facts of this case are that in connection with 
the assessment for 1931-32, the company filed a return accom- 
panied by copies of its balance-sheet, trading and profit and 
loss accounts. The Commissioner states that “ the assessment 
has been made according to the entries in the books of the 

• See 1933 Inc, Tax Reports 216, 
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assessee with a slight variation which the Income Tax Ofl&cer 
considered necessary.” This slight variation consisted in the 
fact that the Income Tax Officer declined to accept a profit of 
Bs. 36,943-8-6 as shown by the company’s books. He framed his 
own estimate of 30 per cent, profit on the miscellaneous sales as 
shown by the company amounting to Es. 2,00,059-8-6 and assess- 
ed the company on a profit, thus computed, of Rs. 60,016, 

The reason given by the Income Tax Officer himself for not 
accepting the profit shown by the company is as follows : — “ A 
trading account based on an inventory not supported by a stock 
book can only be accepted if ifc discloses a reasonable rate of pro- 
fit and since the one in the case of the company’s head office does 
not, I reject the result arrived at as being incorrect.” In other 
words, because the Income Tax Officer considered the profits 
earned by the company in this case were not reasonable he com- 
puted the profits under the proviso to Section 13. 

It is true that it has frequently been held by this Court that 
the Income Tax Officer is the sole arbiter for determining under 
the proviso to Section 13 how the profits are to be computed. But 
it is a question of law, into which this Court is entitled to en- 
quire, whether there is any evidence on which the Income Tax 
Officer could come to the decision that the method of accounting 
is such that the gains could not be computed except by the arbi- 
trary method contemplated by the proviso. If there was no 
evidence to justify the lucoiiie Tax Officer’s rejection of the 
method of accounting in this case, it is clear that the assessment 
should have been made under the first part of Section 13 and not 
under the proviso. 

It has been alleged before us, and has not been denied, that 
the method of accounting disclosed by the petitioner in con- 
nection with the assessment under review is the same method 
which has been accepted by the income tax authorities both 
before and after the year in question. The exception taken 
in this particular instance by the Income Tax Officer to the 
method of accounting was based on the absence of a stock 
register. Counsel for the petitioner has assured us, and it has 
not been denied on behalf of the income tax authorities that 
the company has never had a stock register. In this particular 
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case the suspicions of the Income Tax Officer were aroused by 
the reduced rates of profit shown by the company, and the In- 
come Tax Officer rejected the profits shown by the company in 
the accounts produced on the ground that a trading account bas- 
ed on an inventory not supported by a stock book can only be 
accepted if it discloses a reasonable rate of profit. In other 
words, the Income Tax Officer did not attack the method of 
accounting adopted by the assessee but he refused to accept the 
profits disclosed only because he considered the rate of profits 
shown to be unreasonably low. 

It appears to us that the Income Tax Officer went beyond 
his function in this case in endeavouring to lay down certain 
principles of business. In one part of his order he wrote : — 
“ The decree as in this case is partly due to not charging reason- 
able profit on consignments sent to the Loudon Office and partly 
to the low valuation of the closing stock balances.” Admittedly 
in this case the London Office is a separate entity for the purpose 
of income tax assessment : and the rate of profits to be charged 
on consignments sent to the London Office is entirely a matter 
for the head office to decide. The mere fact that they may 
choose to charge a low rate of profit, is no reason for the Income 
Tax Officer to reject the total profits as stated by the company 
in their return. Nor is the absence of a stock register, when 
admittedly the company have never used a stock register, any 
reason for justifying the assumption of the Income Tax Officer 
that the profits cannot properly be deduced from the returns 
submitted, when there is no other reason except the fact of 
reduced profit to justify this assumption. The “ economic bliz- 
2 sard ”, which affected trade in the year under review and still 
prevails, would explain reduction in profits ; and unless the In- 
come Tax Officer has some reason (other than the mere fact of 
this reduction) for holding that the profits and gains cannot be 
properly deduced from a method of accounting which admittedly 
has been regularly employed by the petitioner and has been 
accepted in the past, we are of opinion that use of the proviso to 
Section 13 for the purpose of introducing an arbitrary manner of 
computing the profits is not justified. 

^^e hold, therefore, that there was no material on which 
the Income Tax Officer could in this instance assess the 
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petitioners arbitrarily under the proviso to Section 13. W e would, 
therefore, answer the first paragraph of the question of law pro- 
propounded in the negative, and the second paragraph in the 
affirmative. We make no order as to costs. 

Question answered accordingly^ 


[In the Chanceey Division.] 

BENI FELKAI MINING CO., In re. 

Maugham, J. 

December 6, 1933. 

Income Tax — Company — Voluntary Liquidation — Subse- 
quent Profits — Income Tax — Liquidator’s Remuneration — 
Priority — Assets Insufficient — Discretion of Court. 

The liquidator of a company, after the commencement of the 
tvinding-up, carried on its business, thereby earning profits on which 
income tax teas assessed under Schedule D. and he also received 
remuneration for his services. The assets, which at first appeared to 
he sufficient to discharge all the expenses of the liquidation, eventually 
proved insufficient : Held that, (i) such income tax was not toithin the 
expression fees and actual expenses incurred in realising or getting 
in the assets ” in Buie 187 , sub-Bule 1 of the Companies Winding-up 
Buies, 1909 ; (ii) it was one of the '^expenses of the liquidation^' 
within Section 171 of the Companies Act, 1908; (lii) in a winding-up, 
where the assets are insufficient to discharge the liabilities, the Court 
has a discretioji to order payment of the expenses, including the liqui- 
dator's remuneration, in such order as it may think just ; (iv) prima 
facie, all expenses should he paid in priority to the liquidator's salary, 
but the Court has power under Section 171 to provide for his 
remueration. 

Cases referred to : 

Boynton, Ltd., In re ; Hoffmann v. Boynton, Ltd. [1910] 
(79 L.J. Ch. 247 ; [1910] 1 Ch. 519). 

International Marine Hydropathic Co., In re [1884] (28 Ch, 
D. 470). 

Massey, Ex parte ; Freehold Land and Bbickmaking Co., 
In re [1870] (39 L J. Ch, 492 ; L.R. 9 Eq. 367). 
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National Arms and Ammunition Co., In re [1886] (54L.J. 
Ch. 673; 28 Ch. D. 474). 

Sanitary Burial Association, Ltd., In re [1900] (69 L. J. Ch 
551 ; [1900] 2 Ch. 289). 

Trueman, In re ; Hooke v. Piper [1872] (41 L.J. Ch, 585 ; L. E. 
14 Bq. 278). 

Wearmouth Crown G-lass Co., In re [1882] (19 Ch. D. 640). 

Summons in a winding-up. 

The Beni Felkai Mining Co. owned and worked mines and 
railways in Algeria under a concession from the French Govern- 
ment. Conditions in 1925 made it necessary in the interests of 
the shareholders to transfer the undertaking to two French 
Companies to be formed to acquire it. Cash and other assets 
deemed sufiBcient to pay the preference share capital in full were 
expected from the transfer. The ordinary shareholders were to bo 
remunerated out of the proceeds of the transfer. After the scheme 
had been approved, the company went into voluntary liquidation, 
and the manager was appointed liquidator at a salary rising from 
£750 to £1,000 a year. The company at this period appeared 
to be solvent. The French companies were incorporated, 
agreed to adopt the scheme, and worked the mines and railways 
as agents for the liquidator. Adverse trade conditions in 1926 
caused a fall in the value of the stocks of ore, which, on 
realisation, produced £1,70,239, while the disbursements of the 
liquidator, including his own remuneratiou and travelling 
expenses, came to £1,71,125. The concessions and assets 
in Algeria had not been realised. Subsequently the mine 
was closed and only the minimum staff retained to protect the 
property. The French companies having gone into liquidation, 
the French liquidator took possession of the assets in Algeria 
which would have been available for the payment of claims. 
In October, 1929, an assessment of £20 in respect of the 
sum of £100 for the year 1929-30 had been made on the com- 
pany under Schedule D of the Income Tax Act, 1918. In March, 
1930, £58 12s. was assessed in respect of the sum of £293 for 
the year 1926-27, and in October, 1930, £ 487 16s. was 
fbssessed in respect of the sum of £2,439 for the year 1930-31. 
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In this summons the Crown claimed as a creditor in respect of 
these sums. The actual cash in hand being insufficient to meet 
the claim, it was asked that the liquidator be ordered to refund 
these sums out of the moneys he claimed to retain as remunera- 
tion. 

J. H. for the Attorney -General, referred to Trueman, 

In re, Hooke v. Piper; Wearmouth Crown Glass Co., In re ; 
Massey, Ex parte, Freehold Land and Briokmaking Co., In re ; 
Sanitary Burial Association, In re. 

Greenland, for the liquidator, referred to Boynton, Ltd., 
In re', Hoffmann v. Boynton, Ltd.; National Arms and 
Ammunition Co., In re ; International Marine Hydropathic 
Co., In re. 

The arguments and relevant sections of the Companies 
(Consolidation) Act, 1908, and Companies Winding-up Rules, 
appear in the judgment. 

Maugham, J. — This is a case of considerable difficulty, but 
I have formed an opinion and I consider it better to state it at 
once, in case the parties think fit to take the matter to another 
Court. 

The summons is taken out by His Majesty’s Attorney- 
General, who claims that the Crown is a creditor in respect of 
income tax under Schedule D. The respondent is a person who 
has been liquidator of the company since it went into liquidation 
on December 30, 1925, for the purpose of reconstruction. The 
claim of the Crown is to be a creditor in respect of three respec- 
tive sums of £ 58 12s tax for the year 1926-27 ; £ 20 tax for the 
year 1929-30, and £ 487 16s. tax for the year 1930-31 ; the dates 
of assessment being March 25, 1930, October 8, 1929, and 
October 14, 1930. The peculiarity of the case is that these claims 
for income tax are in respect of profits earned by this company 
since liquidation, while it has been in the hands or under 
the control of the liquidator. The debts are, therefore, not 
provable debts. The Crown claims that the liquidator should be 
ordered to pay those sums out of moneys in his hands. It so 
happens that there are no sums at present in hand, but on the 
contrary, the sum of £890 is overdrawn at the bank. Technically, 
however, the liquidator may have suujs in hand, as he has 
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retained remuneration at the rate of £ 1,000 per aiuium, iu addi- 
tion to considerable sums for travelling expenses. Counsel for 
the Crown suggested that those sums should be struck out of his 
account, and that he should be ordered out of the resulting bal- 
ance to pay the three sums I have mentioned, but it is admitted 
that the balance, if any, which may result from an adjustment of 
accounts with regard to the liquidator’s remuneration and travel- 
ing expenses, may be liable to a claim by the National Provincial 
Bank, Ltd., and this may have to be the subject of further con- 
sideration. 

There are some points of construction which fall to be decided 
before the Court can adjudicate on this matter, and, in particular, 
it is necessary to consider certain sections of the Conipanins (Con- 
solidation) Act, 1908 — the relevant Act at the date of the liquid- 
ation of the company — and any relevant rules in the Companies 
Winding-up Buies, 1909. The first section to be considered is 
Section 171, relating to compulsory winding-up by the Court, 
which is as follows : “ The Court may, in the event of the assets 
being insufficient to satisfy the liabilities, make an order as to the 
payment out of the assets of the costs, charges and expenses incur- 
red in the winding-up in such order of priority as the Court thinks 
just.” Section 196, which is one of the group of sections relating to 
voluntary winding-up, namely. Sections 182 to 198 is as follows : 
“ All costs, charges and expenses properly incurred in the volun- 
tary winding-up of a company, including the remuneration of the 
liquidator, shall be payble out of the assets of the company in prio- 
rity to all other claims.” The power of the Court under 
Section 171, expressed to be given in the cases of compulsory 
winding-up, is a power exercisable in voluntary winding-up 
under Section 193 of of the Companies (Consolidation) Act, 1908, 
under which a liquidator, contributory or creditor in a vohintary 
winding-up may apply to the Court to determine any question 
arising therein, or exercise any of the powers which the Court 
might exercise if the company were being wound up by the 
Court Buie 187 of the Companies Winding-up Buies, 1909, 
makes some express provisions with regard to the costs payable 
out of the assets, including the remuneration of the liqui- 
dator. Paragraph 1 is in these terms : “ The assets of a company in 
a winding-up by the Court, remaining after the payment of the 
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fees and actual expenses incurred in realising or getting in the 
assets, shall, subject to any order of the Court ... be liable to the 
following payments which shall be made in the following order of 
priority, namely: Fir&t — The taxed costs of the petition, including 
the taxed costs of any person appearing on the petition whose costs 
are allowed by the Court, ^exi — The remuneration of the special 
manager (if any). Next — The costs and expenses of any person 
who makes or concurs in making the company’s statement of 
affairs. Next — The taxed charges of any shorthand writer appoint- 
ed to take an examination : Provided that, where the shorthand 
writer is appointed at the instance of the Official Receiver, the cost 
of the shorthand note shall be deemed to be an expense incurred 
by the Official Receiver in getting in and realising the assets of the 
company. Next — The liquidator’s necessary disbursements, other 
than actual expenses of realisation heretofore provided for. 
Next — The costs of any person properly employed by the 
liquidator. Next — The remuneration of the liquidator. Next — 
The actual out of pocket expenses necessarily incurred by the 
Committee of Inspection, subject to the approval of the Board of 
Trade.” That rule, of course, does not apply to the present case, 
which, as I have said, is a case of voluntary liquidation. It may, 
however, be useful by way of analogy, as showing what the 
framers of the rules considered to be the fair way of dealing with 
the case where the assets available were not sufficient to pay the 
whole of those various costs and expenses in full and to leave 
’anything over for the creditors of the company in the ordinary 
way. Accordingly, as the rule is not strictly applicable and is 
not binding on me, I am at liberty to disregard it, if I think it 
just, and, in any case, the rule is expressed to be subject to any 
order of the Court ; but I think I ought to express the opinion 
whic‘h I have formed that income tax incurred under Schedule 
D by a liquidator in carrying on the business of a company after 
the date of liquidation is not strictly within the words ‘^fees and 
actual expenses incurred in realising or getting in the assets.” It 
would be going too far, I think, to hold that the rule 
gives income tax priority over the taxed costs of a petition 
and a number of other costs which are intended to come early 
ia^the scale of priorities. I am more doubtful whether an in- 
come tax liability so incurred may not be within the words “ the 

I— 4P 
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liquidator’s necessary disbursement. ” That however, is a matter 
on which, I think, I had better not express a final opinion at the 
present time. As I have said, this rule is not of much use to me 
in the present case. 

I turn back to Section 171, and reading that, in connection 
with this case, with Section 196 of the Companies (Consolid- 
ation) Act, 1908, for the purpose of seeing whether the claim 
to tax, such as I have described, is one of the expenses of the 
liquidator, there are two things, I think, to be borne in mind. The 
first is that income tax under Schedule D is a necessary conse- 
quence of the acts performed by the liquidator in the coarse of the 
liquidation for the purpose of realising, as it was his duty to do, the 
assets of the company. In a proper case, a business has to be carried 
on with a view to realisation. If it is carried on, as it sometimes 
is, at a profit, the liability to pay income tax, in the case of an 
English company which is domiciled here, is necessarily incurred. 
The second thing to be borne in mind is that income tax is a 
Crown debt. That has been established for, I suppose, over fifty 
years. It is a tax which under Section 169, Sub-section 1 of the 
Income Tax Act, 1918, “ may be sued for and recovered, with full 
costs of suit, from the person charged therewith in the High Court 
as a debt due to the Crown, or by any other means whereby any 
debt of record or otherwise due to the Crown can, or may at any 
time, be sued for and recovered, as well as by the summary means 
specially provided by this Act for levying the tax,” the summary 
means being distraint and committal to prison. I think it is true, 
in the case of a liquidator, that he is not personally liable to 
discharge out of his own moneys income tax incurred in the way 
I have mentioned, and these summary methods are not available ; 
but there remains the fact that the tax is one payable as a Crown 
debt, which may be sued for and recovered in the High Court 
as a debt due to the Crown. I have a difficulty in seeing how a 
liquidator who, in the course of his liquidation, carries on the 
business of the company at a profit, the consequence being the 
assessment of the company to income tax, can avoid the conclu- 
sion that this is one of the expenses in the winding-up. It is 
curious that in the authorities to which I have referred the 
phrase does not seem to have been used by the Court. In my 
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opiniou, rates aud taxes — and for this purpose I can group them 
together, although there is for some purposes a distinction between 
them — falling due subsequently to the winding-up, are part of the 
expenses of the winding-up. I have been referred to International 
Marine Hydropathic Co., In re ; National Arms and Ammunition 
Co., In re, and other cases. As far as I can see, the Court, although 
it has been held that in a proper case sums of the same nature as 
the sums which I am considering, e.g., rents falling due in respect 
of property held by the liquidator after the commencement of the 
winding-up, have got to be paid in full, has not thought fit to des- 
cribe the sums in question as part of the expenses of the liquidation. 
On the other hand, in text-books I think such a phrase will be 
found. I find such a phrase, for instance, in Palmer's Company 
Precedents (13th edition), page 466. It is to be found in other 
editions, and I think the same phrase will be found in other text 
books. I do not see any particular reason for limiting the meaning 
of the phrase “ expenses of the liquidation,” or “ expenses incurred 
in the winding-up.” The term is not one of .art, and I see no 
reason why it should not include any expenses which the liquidator 
might be compelled to pay in respect of his acts in the course of a 
proper liquidation of the company’s assets. In my opinion, then, 
the sums in question are sums which can be properly treated as 
expenses in the liquidation. I should add that a debenture-holder’s 
receiver, in a case where the receiver has been appointed by the 
Court, is in a different position. Such a receiver is the officer of 
the Court, and I can see no reason for coming to the conclusion 
that the liquidator in a voluntary winding-up, whose remuneration 
has been fixed by shareholders who may have no interest in the 
ultimate assets, is in the same position as an officer of the Court. 
The latter has his remuneration provided for in front, as far as 
possible, of every other payment to be made out of the assets of 
which the Court has assumed control. That that is not the position 
even of a liquidator in a compulsory winding-up appears from the 
rule which I have already read. 

In niy opinion, then, it is open to me, in the exercise of a 
just discretion, the assets being insufficient to satisfy the liabili- 
ties, to make on order as to the payment, out -of the remaining 
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assets, if any, of the costs, charges and expenses, including the 
remuneration of the liquidator, in such order of priority as the 
Court may think just. Here comes in what I venture to think is 
the most dif&cult part of the task, because the facts are very ex- 
ceptional, and certainly they give rise to considerations which do 
not exist in the ordinary sort of liquidation with which the Court 
is usually concerned. 

The company owned and worked mines and railways and 
other transport facilities in Algeria under a concession from the 
French G-overninent. The difiBculties arising in 1925 from fiuc- 
tuations in French currency made it necessary m the interests of 
the shareholders to transfer the business to two French companies, 
one a mining company, to acquire .and work the mining conces- 
sions, and the other a transport company, to acquire the railway 
transport and shipping concession and the assets of that part of the 
business. There were excepted from the proposal as to transfer to 
the two French companies cash and other assets which it was 
thought would be sufficient to pay the preference share capital in 
full. The ordinary shareholders were going to be remunerated 
out of the proceeds of the two transfers. A scheme of arrangement 
was put forward to carry out this arraugomcnt, and it was approved 
by the Court on December 18,1925. On December 30 following, 
the company went into voluntary winding-up and the person who 
had been manager of the company was appointed liquidator at 
J1,000. At that time, nobody thought the company was insolvent. 
The two French companies wore incorporated and they entered 
into agreements with the company for the adoption of the scheme, 
and the Government was applied to for the purpose of permitting a 
transfer of the concession to the two companies respectively. In 
the meantime the liquidator had paid certain sums to the prefer- 
ence shareholders. He had paid, I think, five shillings in all by 
three different payments, and the last one which was paid was on 
July 2, 1926. The general strike in Great Britain, which arose 
in that year and which caused many repercussions all over the 
world, made it practically impossible to carry this scheme into 
effect, owing to the serious fall in the value or stocks of ore, the 
advance of freights and the increase in costs on certain contracts. 
The French Companies were allowed to go into the concessions 
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and to work the mines and the railways and other transport 
facilities, as I understand it, as agents for the liquidator. The 
stocks of ore had been realised, and the realisation produced an 
aggregate of 1:1,70,239 8s. and the disbursements of the liquidator, 
including a certain sum paid for income tax in the earlier years, 
his own remuneration at the rate of M 1,000 a year, payable 
monthly, a number of sums for travelling expenses, a number of 
salaries and other expenses in respect of work in Algeria, 
amounted in all to M 1,71,125 11s. 4d., so that there is a deficit 
which is in fact represented by an overdraft at the bank, which 
I have already mentioned. The two concessions and the assets 
in Algeria have unfortunately not been realised, and before the 
notification of the assessment of October 14, 1930, being the 
assessment of the sum of A 487 16s., under Schedule D, the 
liquidator had closed down the mine, paid off all the workmen 
and retained only the bare minimum stafi; for the purpose of 
maintaining and protecting the property and realising such assets 
as remained. On the other hand, the two French companies, 
although they passed into liquidation, occasioned the present 
trouble. The French liquidator took possession of the assets in 
Algeria which would have been available for the payment of the 
inco)ue tax claims, and he has claimed to be entitled thereto on 
behalf of the mining and transport companies respectively. That 
is a claim which is to me, speaking as an English Judge in the 
absence of evidence of French law, unintelligible. Since the date 
of tho assessments which, I will repeat, are assessments in 
October, 1929, and March and October, 1930, the liquidator, as 
appears from the so-called trading account, which is really a 
cash account, has received substantial sums which I gather to be 
sums payable on the purchase of ore which he has realised, but 
I understand there are no such further sums to be received. 

In substance, the question which I have got to determine 
seems to me to be this : whether the 'liquidator is entitled to 
retain remuneration at the rate of 1,000 a year, fixed, as I 
have already said, by the shareholders of the company, which 
was deemed to be completely solvent, without any provision 
being made for the payment of debts which I hold to be part of 
the expenses of the winding-up. Tho bankers are not here, but I 
assume that if they were here it would be contended that the 
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overdraft due to blieiii as the result of the liquidator’s trading is 
also an expense of the wiuding-up. Prima facie and iu a normal 
case, my opinion is that the whole of the expenses of the 
wdnding-up ought to be paid before the remuneration of the 
liquidator. It seems to me, in the normal case, expenses which 
he has incurred, whether by the employment of agents, or, for 
example, in respect of gas and electric light, or for rents or any 
other of the numerous expenses which he may incur in the 
winding-up of a company, are things for which he is bound to 
provide out of the assets of the company, as far as he is enabled 
to recover them. If his position is that, having provided for 
them, there will be no remuneration left for him, then he is 
entitled to say; “ I cannot go on unless the creditors or share- 
holders or others will put up a fund for my benefit.” He is the 
person who can see what the position is. Tim people to w^hom 
the company in liquidation has incurred a liability for expenses 
have not got the materials which he has for ascertaining the true 
position. There may, however, be cases in which the Court 
under the power which I hold the Court has under Section 171 
of the Companies (Consolidation) Act, 1908, will provide for the 
liquidator’s remuneration to the extent to which that romiiiiera- 
tion ought to be given for services which ho has rendered by 
way of salvage, in a case where the realisation of properly has 
been long delayed or has become impossible. Nor do 1 think the 
Court ought bo be unwilling to declare that the liquidator is 
entitled to retain the remuneration which he has paid himself 
out of the assets of the company at a time when he had no 
reason to suppose that there would be an insufficient amount 
available for the payment of the costs, charges and cxpoiisos in- 
curred in the winding-up. In my opinion, it is impossible on 
the materials before me to fix exactly the date as from which the 
remuneration of the liquidator ought to be iirquired into ; but I 
think I am justified, on the whole, in making an order that the 
liquidator’s remuneration received by him or paid to himself be- 
fore December 8, 1930 — that being the date of the assessment of 
is 487 16s. — shall not be disturbed. I propose to direct an inquiry 
as to what remuneration is proper to be allowed to the liquidator 
for the period subsequent to that date in respect of services 
rendered which may fairly be regarded as necessary for the 
preservation of the property belonging to the company. 
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Solicitors — Solicitor of Inland Revenue^ for the applicant ; 
Bowney d Co,, for the respondent. 


[In The Privy Council.] 

F. E. DINSHAW 

V. 

COMMISSIONER OF INCOME TAX, BOMBAY. 

Lord Tomlm, Lord Russell of Killowen, Lord Macmillan, 

Sir Lancelot Sanderson and Sir Shadi Lai. 

June 22, 1934. 

Income Tax — Bad Debt — Debt Dub From Joint Stock 
Company. 

It is not necessary to constitute moneys due hy a joint stock com- 
pany, a had debt or a business loss to the creditor, that the company 
should be actually wound up or have ceased to he a going concern. 
Whether a debt is wholly or partly and to what extent, had or irre- 
coverable is in every case, and whether the debtor is a human being or 
a joint stock company or other entity, a question of fact to he decided 
hy the appropriate tribunal upon a consideration ,of the relevant facts 
of that case. There is no justification for the suggestion that a prac- 
tice should prevail in the Commissioner' s office under which a debt 
due from a limited company which is still a going concern, is incapa 
hie of being treated as a had debt. 

The decision of the Bombay High Court in Commissioner of 
Income Tax, Bombay v. F, E. Dinshaw (I.L.E. 56 Bom. 457 ; 
1933 Comp. Cas. 9) reversed. 

Appeal against the Order of the Bombay High Court (Beau- 
mont, 0. J., and Mirza, J.), dated March 7, 1932, reported as 1933 
Comp. Cas. 9 ; I.L.R. 56 Bom. 457. 

Wilfrid Greene, K. C, and B. P. Hills, for the appellant. 

A. M. Dunne, E- C. and W. Wallach, for the respondent. 


Lord Bussell of Killowen. — The point raised by this 
appeal is short and free from complication. The exact facts are 
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in some respects a little difficult to ascertain bat for present pur- 
poses they may be accurately stated thus ; — 

The appellant is a member of a firm who acted as agent for 
a limited company 'which carried on the business of a cuttou 
mill. 

The appellant was assessed to income-tax under the Indian 
Income Tax Act, 1922, for the year 1929-30 on the basis of 
his income for the preceding year 1928-29. In that preceding 
year the firm had, under guarantees given by them, been com- 
pelled to pay and had paid to the lenders large sums which had 
been advanced to the limited company, and which the limited 
company had failed to re-pay. As a result, the limited company 
became immediately indebted to the firm in a large sum, the 
share of the appellant therein being the sum of Rs. 1,73,600. It 
was alleged by the appellant that this indebtedness was irrecover- 
able from the limited company, and he claimed to have the said 
sum of Es. 1,73,500 allowed to him as a reduction in arriving at 
his assessment to income-tax. 

It does not seem to have been disputed in India, and it was 
not disputed before their Lordships’ Board, that if this debt of 
the limited company was in fact irrecoverable, or in other words, 
was a bad debt, the appellant would be entitled to the deduction 
which he claimed. 

Those being the facts, the dispute which has arisen and 
which has now come before their Lordships, on appeal to His 
Majesty in Council is whether the debt, being a debt due from a 
limited company, can in law be treated as a bad dcl)t so long as 
the limited company is not actually wound up or has not cejised 
to be a going concern. 

The Assistant Commissioner, by his order of January 16, 
1930, stated that so long as the mill is working it is impossible 
to say that the money advanced by the assessee therein can be 
regarded as bad debts,” and he disallowed the claitu for deduc- 
tion. With this decision the Commissioner declined to interfere. 
Prom documents in the subsequent proceedings it appears that 
the Commissioners acted upon the view that the Assistant Com- 
missioner’s decision was based, not on a matter of law, but 
purely on a finding of fact on the evidence before him. In this 
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their Lordships think that the Commissioner was mistaken and 
indeed the later history makes this clear. 

By an order of the High Court of Bombay dated January 30, 
1931, and made under Section 66 of the Indian Income Tax Act, 
1922, the Commissioner was compelled, somewhat reluctantly, to 
state a case upon the question of law which had arisen and to refer 
it to the High Court. 

The question which the Commissioner was directed to raise 
by the case stated was : — 

“ Whether it is necessary to constitute moneys due by a joint 
stock company a bad debt or a business loss to the creditor that 
the company should be actually wound up or have ceased to be a 
going concern.” 

In the case as stated the Commissioner expanded this ques- 
tion and added another question dealing with the specific sum in 
dispute : but the High Court’s answer to the reference had ignored 
the Commissioner’s additions. The order of the High Court 
(dated March 7, 1932), was in the following terms : — 

“ For the reasons stated in the accompanying judgment, the 
Court answers the Reference by saying that to constitute moneys 
due by a joint stock company engaged in business a debt or a busi- 
ness loss to the creditor, it is necessary that the company should 
have ceased to be a going concern.” 

“ The assesses must pay the costs on the Original Side scale 
to be taxed by the Taxing Master, Original Side.” 

The learned Chief Justice confined his judgment to companies 
which were carrying on business and held (i) that so long as the 
company was on the register and so long as it was carrying on 
business as a going concern, it is impossible to say that any debt 
which it owes is necessarily irrecoverable ; (ii) that the Income 
Tax Officer was entitled to decline to go into evidence as to the 
value of the assets or extent of the liabilities of the company and 
(iii) that to constitute moneys due by a company a bad debt or a 
business loss to the creditor, it is necessary that the company 
should have ceased to be a going concern. 

Their Lordships know of no principle or authority upon 
which these views of the learned Chief Justice can be supported, 

1—41 
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Whether a debt is wholly or partly and to what extent bad or 
irrecoverable is in every case (and whether the debtor is a human 
being or a joint stock company or other entity) a question of fact to 
be decided by the appropriate tribunal upon a consid(^ration of 
the relevant facts of that case. There is no justification for the 
suggestion that a practice should prevail in the Commissioner’s 
office under which a debt due from a limited company which is 
still a going concern, is incapable of being treated as a bad debt. 

Their Lordships are of opinion that the order of the High 
Court should be discharged and in lieu thereof an order should be 
made answering in the negative the question which the Comniis- 
sioner was directed to raise and which is set out above. As a 
result the appellant’s assessment and his claim to the deduction, 
will have to be reconsidered by the appropriate authority in the 
light of all relevant evidence. 

Their Lordships will humbly advise His Majesty accordingly. 
The respondent must pay to the appellant his costs of the pro- 
ceedings here and in the High Court of Bombay. 

A petition was presented to their Lordships’ Board praying 
that an Affidavit relating to the assessments made upon the appel- 
lant for later years 'might be referred to upon the hearing of the 
appeal. Their Lordships are of opinion that no order should be 
made on that petition as to costs or otherwise. 

Appeal allowed. 


[In The Lahore High Court.] 

L. N. GADODIA & Co., In re. 

Addison and Sale, JJ. 

June 29, 1934. 

Income Tax — Deductions— L oss op Business Collections 
BY EOBBERY whether CAPITAL LoSS OR LOSS OP INCOME — 
Indian Income Tax Act (XI op 1922), Section 10 (2). 

The assessees' sources of income were import and sale of 
piece-goods, commission agency, interest on securities, dividends 
and property. During the year of account certain dagoits urmed 
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with 'pistols had ivith the assistance of an employee of the assesses 
entered the assesses s office where the cashier and the munim were 
counting and totalling the realisations of the day and carried 
away Us. 14,440 by force. There was no evidence to show that the 
assesses carried on money-lending business or banking though he 
used to receive moneys from others on interest and use the same 
in his business. The assesses claimed that in computing his 
profits this sum of Rs. 14,440 should be deducted. On a reference 
by the Commissioner : Held, that in view of the nature of the 
assessee's business the money carried away could not be regarded 
as his stock in trade ; nor was it expenditure necessary for carry- 
ing on the assessee's business or for the purpose of earning the 
receipts. The loss was clearly a loss of capital and no alloioayice 
could be made for it, as it did not fall within any of the clauses 
referred to in Section 10 {2) of the Income Tax Act, 

Cases referred to ; 

Gresham Life Assurance Co. v. Styles [1892] (1892 A.C. 
309; 62 LJ.Q.B. 41 ; 67 L.T. 479; 3 Tax Cas. 185). 

Ramaswami Chettiar V . Commissioner of Income Tax, 
Madras [1930] (I.L.R. 53 Mad. 904; 59 M.L.J. 403; 127 Ind. 
Cas. 611 ; A.I.R. 1930 Mad. 808)‘ 

Case referred under Section 66 (2) of the Income Tax Act (XI 
of 1922), by the Commissioner of Income Tax, Punjab, North 
West Frontier and Delhi Provinces. 

Kishen Dayal, for the assessee. 

Asa Ram Aggarwal for Jagan Nath Aggarwal, for the 
Commissioner of Income Tax. 

Judgment. — On an application under Section 66 (2) of the 
Income Tax Act, a reference was made by the Commissioner of 
Income Tax to this Court on the 5th September, 1932, for a 
decision of the following question of law: — 

Whether the sum of Rs. 14,440 lost in cash, as a result of 
dacoity on the assessee’s firm by an employee with the assistance 
of and in collusion with others, is a deduction which can be set 
off in computing the profits of the firm 

This case has a long history. The reference was sent 
back by this Court with a direction to state specifically the facts 
on which it was made, that is to say, the Commissioner was 
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directed to report whether the facts mentioned in paragraph 2 
of the petition and the affidavit of the assossee wore correct and 
in what respect. The following remarks also occur in the order 
of this Court : — 

“ It appears that the Commissioner, the Assistant Commis- 
sioner and the Income Tax Officer have all proceeded on the 
assumption that the assesses carried on business of import and 
sale of piece-goods. The learned Commissioner did not deal with 
the objections of the assesses to the effect that he did money- 
lending and banker business as well and the learned counsel who 
has appeared for him before us is not prepared to make a state- 
ment as to the correctness or otherwise of the facts mentioned 
by the assesses in question No. 2 which he had asked the Com- 
missioner to refer to this Court. In our opinion the facts stated 
in this question are vital for a correct answer to the reference 
and the Commissioner should have dealt with them in more 
detail.” 

The Commissioner of Income Tax has again reported the 
facts which are as follows : — 

Since the year 1923-24 the assessee’s sources of income 
chargeable to income tax have never been noted to be more than 
import and sale of piece-goods, commission agency, interest on 
securities, dividends and property. There is no suggestion what- 
ever on the record that the assessee was at any time engaged in 
moneylending business as well. When the assessment for the 
year 1931-32 was under consideration, the assessee claimed a 
deduction of Es. 14,440 on account of loss of cash by a dacoity, 
the circumstances surrounding which were described by the 
assessee as follows : — 

“ At 9 P.M. on the 6th July, 1930, certain persons along 
with Bishainber Dayal, an employee of the assessee, entered the 
office where the cashier and the munim were counting and total- 
ling the realisations from the business of the day and were 
engaged in their daily routine work incidental to the business 
of the assessee. The intruders at the point of their pistols demand- 
ed money, currency notes, etc., with the cashier and they were 
compelled to do so. ” “ From the facts given, ” the account 

continues, “ it is clear that the assesses was deprived of his 
money as a result of political commotion and the crime was 



1934] 


In re L. N. gadodia & 00. 


32S 


perpetrated by Bishainbcr Dayal iu collusion with and with the 
assistance of other persons.” The petition of the assessee con- 
tinues as follows : — 

The above circumstances give rise to the following inferen- 
ces : — 

“ (a) That the assessee snJiered this loss during his usual 
business hours in business premises. 

(b) That the employees were engaged in work incidental to 
the business of the assessee. 

(c) That the accident occurred on account of some neglect of 
the cashier and the munim and was done through the agency of 
Bishamber Dayal. 

(d) That the loss consisted of realizations of the day for the 
business transacted.” 

For these reasons, it was claimed that the loss suffered by the 
assessee was a loss incidental to the business and should be allow- 
ed for in computing the income tax. In the opening lines of this 
petition, it was stated that the assessee was a firm carrying on 
business of piece-goods, banking, financing, etc., at Kucha Natwan, 
Delhi, and other places. On this the Income Tax Officer had 
noted, “No banking, financing pertains to assessee’s ’ own 
branches.” 

Having considered this memorandum, the Income Tax 
Officer disallowed the claim, stating that it was not a case of 
embezzlement or of loss of stock-in-trade, but it was clearly a loss 
of capital. 

There was an appeal to the Assistant Cojnmissioner of In- 
come Tax on the following grounds : — 

(1) That the learned Income Tax Officer should have com- 
puted the profits and gains of the assessee in accordance with 
reasonable business methods. 

(2) That he should have held that the loss of the sum of 
Es. 14,440 was a loss of his stock-in-trade. 

(3) That he should have held that this loss accrued to the 
assessee through the agency of Bishamber Dayal and on account 
of neglect on the part of the munim and the cashier of the 
assessee. 
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(4) That he was wrong in holding that the loss was a loss of 
capital. 

There was no allegation that the assessee claimed the loss 
as a money-lender or banker. The Assistant Commissioner 
dismissed the appeal and said that the stock-in-trade of the assessee 
was not cash but piece-goods and various other articles of Indian 
manufacture. 

This was a definite finding of fact Which apparently was not 
disputed by the assessee when he put in his application under 
Section 66 (2) of the Income Tax Act, asking the Goiumissioner 
to state a case on the questions involved for a decision of this 
Court. The Commissioner has remarked that at no stage of the 
proceedings before the income-tax authorities did the assessee 
contend that the loss had occurred in connection with his Imsi- 
ness as money-lender or banker. The same findings were 
repeated by the Commissioner in the statement of the 
case to this Court and it was only when the Commissioner sent 
his draft statement of the case to the assessee that the latter put 
in an affidavit alleging that he carried on business in money- 
lending as well. The Commissioner refused to accept this aflfidavit 
as it was fresh evidence and had not been produced before the 
income-tax authorities. He informed the assessee to this effect 
and forwarded the reference to this Court as it stood. This 
Court, however, sent back the case for further findings as already 
indicated. These further findings were directed to be as regards 
the question whether he carried on the business of a money- 
lender or banker. 

On receipt of the direction of this Court, the Commissioner 
caused further enquiry to be made by the Income Tax Officer 
who made a report which is Appendix C. This report is liased 
on an examination of the assessee’s account and is to the .effect 
that the assessee does not carry on money-lending business and 
that cash does not form the assessee’s stock-in-trade. It has also 
been found that owing to the prominent social position 
and prosperous financial condition of the assessee he is 
entrusted with a lot -of money by people to whom the assessed 
pays interest, the money apparently being employed in the 
business. 
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On these facts, it is clear that the allegation of the assessee 
that he carried on money-lending and banking business is false. 
The learned counsel appearing for the assessee admitted that none 
of the allowances in sub-Section 2 of Section 10 of the Income 
Tax Act covered the present case. He relied simply and solely on 
sub-Seotion 1 of Section 10 which is to the effect that the tax should 
be payable by the assessee under the head “ business ” in respect of 
the profits and gains of any business carried on by him. He admits 
that had the assesses been carrying the money in his own pocket, 
he could not have claimed a deduction but he stated that as it was 
stolen from the office it was legitimate deduction for the purpose of 
calculating the net profit accruing to the firm. 

At page 121 of Konstam’s Law of Income Tax, 5th 
Edition, occurs the following passage ; — 

“ There are also specific prohibitions against the deduction, 
in computing profts, of any loss not connected with or arising 
out of the trade or profession ; in order to be deducted the loss 
must be in the nature of a commercial loss, and therefore 
damages for personal injuries due to the negligence of the 
traders’ servants, and penalties for breaches of the customs 
laws are not to be deducted, nor is a loss by defalcation, or by 
excessive drawings on the part of a director, such payments are 
not necessarily incurred, nor do they form a necessary risk, in 
earning the profits.” 

It follows that this loss of Rs. 14,440 by armed daooits cannot 
be deducted. It was not necessarily incurred nor did it form a 
necessary risk in earning the profits. It was not a loss in the 
nature of a commercial loss. 

In Gresham Life Assurance Oo. v. Styles Lord Halsbuey 
said : — 

“ The thing to be taxed is the amount of profits and gains. 
The word ‘ profits ’ I think is to be understood in its natural 
and proper sense, in a sense which no commercial man would 
misunderstand.” 

There is a decision of a Special Bench of the Madras 
High Court reported in Bamaswami Chettiar v. Commis- 
sioner of Income Tax, Madras (I. L. R. 63 Mad. 904). Two of 
the Judges held that the loss incurred by theft of money due to 
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a money-lendiug business and in the business premises should 
not be allowed for in computing the income-tax, where the theft 
was eoiniiiitted by persons who were not at the time of the 
offence employed as clerks or servants in the business of the 
assessee. The third Judge dissented. He apparently held that 
in a money-lending business cash might be looked upon as the 
stock-in-trade. At page 910 of this report is given the following 
remark of Lord Heeschell : 

“ The profit of a trade or business is the surplus by which 
the receipts from trade or business exceeded the expenditure 
necessary for the purpose of earning those receipts.” 

It cannot be said that this was expenditure necessary for the 
purpose of earning the receipts of the business carried on by the 
assessee. 

This is the case of an assessee who carried on business in 
piece-goods and for that purpose accepts deposits from various 
people and pays interest on those deposits, the money being used 
in the business. No money-lending business is carried on, so 
that, if there is any force in the contention that money would be 
the stock-in-trade of such a business, it does not arise in the 
present case. It is certainly not the stock-in-trade of the busi- 
ness described, nor was it expenditure necessary for carrying on 
the business or for the purpose of earning the receipts. The 
loss was clearly a loss of capital and no allowance can be made 
for it, while it was not claimed that it fell within any of the 
allowances given in Section 10 (2) of the Act. 

For the reasons given, we would answer the question stated 
in the negative. The assessee will pay the costs of the Commis- 
sioner of Income Tax. Counsel’s fee Es. 100. 

Reference answered in the negative. 
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‘[In the High Court of Lahore.] 

RULIA MAL-RAUNAK RAM 

V. 

COMMISSIONER OF INCOME TAX, PUNJAB. 

Addison and Sale, JJ. 

June 22, 1934. 

Income Tax — Reference — Question of Law — Bad debt 
— Decision of Income Tax Officer How far Final — ^Assess- 
ment under Proviso to Section 13 — Reference— Indian 
Income Tax Act (XI op 1922), Sections 13 and 66 (3). 

Whether a debt is a bad debt and when it became bad are 
questions of fact to be determined in case of dispute not by the 
assesses but by the appropriate tribunal upon a consideration of 
all relevant and admissible evidence. But the decision of the 
Income Tax Officer on the question whether a debt is bad or irre- 
coverable operates only for the particular year under assessment 
and it would be open to the assesses to repeat his claim in respect 
of any particular debt in any subsequent year provided the debt 
has not been recovered in the interval. 

Under the proviso to Section 13 of the Indian Income Act, 
the Income tax Officer is the sole arbiter on the question of the 
possibility of estimating the income, profits and gains of the asses- 
ses from the method of accounting employed by him. 

Cases referred to : 

Commissioner of Income Tax, C.P. and Berar v. Sir 
S. M. Chitnavis [1932] (28 N.L.R. 205 ; 137 Ind. Cas. 772 ; 
1932 Comp. Cas. 464 ; 6 I.T.C. 463). 

Gokulchand Jagannath V. Commissioner of Income Tax, 
Punjab [1926] (94 Ind. Cas. 128 ; A.I.R. 1926 Lah. 446 ; 2 
LT.C. 180). 

Petition under Section 66 (3) of the Indian Income Tax Act 
(XI of 1922), praying that the Commissioner of Income Tax, 
Punjab, Delhi and North West Frontier Provinces, Lahore, be 
required to state and refer the case for orders of the High Court. 

Dharam Bhushan, for the assesses. 

Asa Bam Aggarwal for J. N. Aggarwal, for the Commis- 
sioner. 

1—42 
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Judgment. — This is an application by a firm Eullia Mal- 
Eaunak Earn of Mandi Dabwali, District -Hissar, under sub-sec- 
tion (3) of Section 66 of the Income Tax Act against a refusal of 
the Commissioner to state a case on the ground that no question 
of law arises. 

The questions which the Commissioner was asked to refer 
are recited in the order of the Commissioner rejecting the appli- 
cant’s petition. The material facts appear from a discussion of 
the questions, which we deal with seriatim : — 

(1) When the assesses had been calculating profits in past 
years according to the mercantile accountancy system, could the 
Income Tax Oflicer, with whom the Assistant Commissioner con- 
curred, overrule the system and adopt one of his own ? 

It is admitted that the method of accounting adopted in this 
case is the mercantile accountancy system except iu regard to 
certain transactions referred to in questions Nos. 3 and 4 which 
will be discussed below. It is conceded, therefore, that no 
question of law arises in this connection. 

(2) Whether the Assistant Commissioner had any right to 
overrule the assessee’s exercise of his right to write ofi a book 
debt as bad or irrecoverable at any time and to investigate or 
determine when in the Commissioner’s opinion certain specified 
debts became bad or irrecoverable. 

The question is concluded by the Privy Council ruling in Com- 
missioner of Income Tax, G.P. andBerar v. Sir fl. M. Chiinavis. 
In that case their Lordships held that an assossee has no option 
of declaring debts bad. “ Whether a debt is a bad debt and when 
it becomes bad are questions of fact to be determined in case of 
dispute not by the assesses but by the appropriate tribunal upon 
a consideration of all relevant and admissible evidence ”. We 
have only to add that the decision of the Income Tax Commis- 
sioner on the question whether a debt is bad or irrecoverable 
operates only for the particular year under assessment and it 
would be open to the assessee to repeat his claim in respect of 
any particular debt in any subsequent year, provided the debt 
had not been recovered in the interval. 

(3) Whether the Assistant Commissioner was justified in 
arriving at the decision that the assessee had made a profit of 
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Rs. 6,000 in satta business without any evidence or relying on 
hearsay and inadmissible evidence ? and 

(4) Whether the Assistant Commissioner was justified in 
disallowing Rs. 313 as losses paid to Sarsa Chamber on account 
of satta transaction ? 

The material facts as stated by the Commissioner in regard 
to these two questions, which can conveniently be considered 
together, are that the Income Tax Officer found as a fact that 
complete accounts had not been produced before him. In conse- 
quence he proceeded to estimate the income under the proviso to 
Section 13 of the Act. It has been held by a Division Bench of 
this Court cited as Qohulchand Jagannath v. Commissioner of 
Income Tax, Punjab, that under the proviso to Section 13, 
the Income Tax Officer is the sole arbiter on the question of the 
possibility of estimating the income, profits and gains of the 
assesses from the method of accounting employed by him. Thus 
no question of law arises in this reference. 

In these circumstances, we hold that the Commissioner was 
right in refusing to state a case. We, therefore, dismiss this 
application with costs. 

Application dismissed- 


[In The Lahore High Court.] 

RAJA SINGH OBEBA 

V, 

COMMISSIONER OP INCOME TAX, PUNJAB. 

Addison and Sale, JJ. 

June 22, 1934, 

Reference — Question or Law — Separation of Members of 
Joints Family — Whether Question op Law — Indian Income Tax 
Act (XI op 1922), Section 66 (3), 

Where an assesses alleged that he had separated from his son, but 
the Income Tax Officer, after holding an enquiry, decided that he had 
not separated a?id the Commissioner refused to refer to the High Court 
whether the assessee was separate from h%s son on the ground that the 
question was one of fact : Held, on an application by the assessee 
under Section 66 (8) of the Income Tax Act, that the Income Tax 
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OJficer had power to mahe an enquiry and decide the question and, as 
the question was one of fact in this case, the Commissioner could not 
be required to refer the question to the High Court. 

Cases referred to : 

Bissesswar Lai. Bbij Lal v. Commissioner of Income Tax, 
Bengal [1930] (I.L.E. 67 Cal. 1336 ; 34 C. W. N. 363 ; A. I. E. 1930 
Cal. 449 ; 128 I. C. 327 ; 4 I. T. C. 365). 

Jattu Shah Nattu Shah v. Commissioner op Income Tax, 
Punjab [1932] (138 I. C. 187 ; 33 P. L. E, 947 ; A. I. E. 1932 Lah. 
575 ; 6 I. T. C. 162). 

ApplioabioH under Section 66 (3) of the Income T.ax Act, 
1922, praying that the Coimnissioncr of Income Tax, Punjab, 
may be required to state a case. 

D. C. Balli, for the assesses. 

J. N. Aggarwal, for the Commissioner of Income Tax. 

Judgment. — An application was made to the Commissioner 
of Income Tax by the petitioner Sardar Raja Singh Obera to refer 
to this Court the question whether his son w'as separate from him. 
The Commissioner refused to do so on the ground that the 
question was prima facie a question of fact which had been decided 
by the Income Tax Officer on the evidence. Ho noted that when 
separation was alleged by the assesses before the Income Tax 
Officer that officer proceeded to make the necessary enquiry and 
when doing so recorded the statement of the assessec on the 28th 
of January, 1932. When this statement was read to the assossee 
he admitted making it but refused to sign it. His refusal to sign 
the statement was taken into account against the assossee and it 
was held that there had been in fact no separation. The petitioner 
has now applied to this Court to direct the Commissioner of 
Income Tax to state the case in accordance with law and refer it 
to this Court. 

The matter is covered by authority. It w'as held by a 
Special Bench of the Calcutta High Court in Bissesswar 
LalBrij Lal v. Commissioner offlncome Tax, Bengal, that, where 
an application for registration of a firm was made by 
the members of a Hindu family and the Income Tax Officer 
in the absence of evidence, which he required the assesses 
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to produce, rejected the application, the Income Tax OfBcer had 
power to call for evidence as to the reality of the instrument and 
to refuse registration in the absence of evidence properly 
required. This decision was followed by a Bench of this Court 
ill Jaitu Shah-Nattu Shah v. Commissioner of In covie Tax^ Pun- 
jab. It is to the effect that, where the assessees, four brothers 
assessed hitherto as a Hindu undivided family, in submitting the 
return for a particular year applied for registration as a firm and 
the Income Tax Officer on enquiry under Section 25-A of the 
Income Tax Act held the family to be joint and refused regis- 
tration, it was open to the Income Tax Officer to find against 
the declaration of division and to refuse registration holding that 
the joint family still existed. 

In the case before us it is obvious that the question is one 
of fact and that it was properly decided by the income tax autho- 
rities. We, therefore, dismiss the petition with costs to the 
Commissioner of Income Tax. 

Application dismissed. 


[In the Lahobe High Coubt.] 

NANNEH MAL JANKI DAS 

V. 

COMMISSIONER OF INCOME TAX. 

Addison and Sale, JJ. 

June 26, 1934. 

Income Tax — Best Judgment Assessment — Refebenoe 
— Sufficiency of Cause fob Non-oompliange With Notice — 
Income Tax Act (XI of 1922), Sections 23 (4), 27 and 66 (2). 

The Commissioner of Income Tax is not hound to rnahe a 
reference to the High Court in the matter of an assessment under 
Section 23 (4), where the assessment is not alleged to he arbitrary 
or mala fide hut the only question is whether there was sufficient 
cause which prevented the assesses from complying with the notices 
under Sections 22 (2) and 22 (4). 

The question whether there is sufficient cause for re-opening 
an assessment made under Section 23 (4) is essentially a question 
of fact and not one of law. 
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Cases referred to : 

Abdul Bari Ohoudhry v. Commissioner op Income Tax, 
Burma [1931] (I. L, B. 9 Rang. 281 ; 133 Ind. Cas. 81 ; A. I. R. 
1931 Rang. 194). 

Commissioner of Income Tax v. Laxminarain Badridas 
[1934] (1934 I. T. R. 246 ; 6 I.T.C. 301). 

P. K. N, P. R. Chettiyar FiRMf. Commissioner op Income 
Tax, Burma [1930] (I.L.B. 8 Rang. 203 ; 124 I.C. 267 ; 4 I.T.C. 
340). 

S. P. K. A. A. M. Chettiyar Firm v. Commissioner op 
Income Tax [1930] (I.L.R. 7 Rang. 669 ; 121 I.C. 790; 4 I.T.C. 
182). 

Petition under Section 66 (3) of the Indian Income Tax Act 
XI of 1922, praying that a mandamus be issued to the Commis- 
sioner of Income Tax, Punjab, N. W. P., and Delhi Provinces, 
Lahore, directing him to state the case and to refer certain points 
of law for the decision of the High Court. [Petition No. 667 of 
1932]. 

Eishen Dayal and Ghiranjiva Lai, for the assessees. 

Lagan Nath Aggarwal, for the Commissioner. 

Order : This is an application for a mandamus to compel 
the Commissioner of Income-tax to state a case to this Court and 
to refer certain questions of law in connection with the assess- 
ment of the firm of Nanneh Mai Janki Das. 

The facts are simple The assesses, who is a Hindu un- 
divided family, was served with a notice under Section 22 (2) of 
the Act on the 14th May, 1931, calling upon him to make a return 
of his income within 30 days of the receipt of the notice. This 
was not complied with and five months later, namely, on the 
7th October, 1931, the Income Tax Ofl&oer served another notice 
under Section 22 (4) of the Act asking the assessoe to produce 
his accounts on the 10th October. This also was not done and 
an extension of time was applied for. The Income Tax 
Officer offered to give a week’s time but the assessoe 
refused to avail himself of this. The Income Tax Officer 
was not satisfied that the books were incomplete as alleged 
because they had never been shown to him. Ultimately 
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on the 22nd October, 1931, the Income Tax Officer proceededunder 
Section 23 (4) to make the assessment to the best of his ability. 
On receipt of the notice of demand the assessee applied under Sec- 
tion 27 of the Act for cancellation of the assessment, and the 
making of fresh assessment. He pleaded illness of the head of 
the family and also stated that there were disputes and suits 
between the members of the family and that owing to the appoint- 
ment of a receiver in the suits the books could not be prepared. 
The Income Tax Officer went into these questions and rejected 
the application. The appeal to the Assistant Commissioner w’as 
dismissed. He disbelieved the plea of illness and held that the 
litigation did not constitute a sufficient cause as it had been going 
on for several years before. The assessee then applied to the 
Commissioner of Income Tax under Section 33 and Section 66 (2) 
of the Act. He rejected the petition under Section 33 and also 
refused to state a case as he held that the only question arising 
in the case was whether there was sufficient cause which prevent- 
ed the assessee from complying with the notices under Sections 
22 (2) and 22 (4) of the Act and that this question was one of 
fact which could not be referred to this Court. 

It was contended before us on the strength of S. P. E. A. 
A. M. Chettiar Firm v. Commissioner of Income Tax, Burma, 
that it was a question of law for the High Court to decide 
whether the income tax authorities acted legally and rightly in 
making an assessment under Section 23 (4). This view, however, 
was dissented from by a Full Bench of the same Court in Abdul 
Bari Ghowdhry v. Commissioner of Income Tax, Burma. It was 
said there that whether the assessment made by the Income Tax 
Officer under Section 23 (4) of the Act was valid or not was not 
a question of law that could be referred to the High Court. We 
are in agreement with this view and hold that the Commissioner 
of Income Tax was right in not referring the question as 
this is not a case w’here the Income Tax Officer made the 
assessment under Section 23 (4) mala fide and arbitrarily in the 
sense that he acted recklessly or fraudulently. In such case the 
High Court of Eangoon was of opinion that it might be able to 
order the Income Tax Officer to do his duty by virtue of its 
inherent prerogative powers. No attempt was made to argue 
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that the assessment in the present case was mala fide or 
arbitrary. 

The only other point taken before us was that the question 
arising under Section 27 of the Act as to whether there was a 
sufficient cause for the re-opening of the assessment was one of 
law. In this connection P.K.N.P.B. Chettiar Firm v. Commis- 
sioner of Income Tax, Burma, was relied upon. This authority, 
though it was not directly before the Pull Bench which decided 
Ahdid Bari Ghowdliry v. Commissioner of Income Tax, Burma, 
was not approved by it. Again in Commissioner of Income Tax, 
V. LaJcshniinarain Badridas it was held by the Judicial Commis- 
sioner, Nagpur, that on an assessment under Section 23 (4) of the 
Act after failure to submit a return no question of law arises for 
reference to the High Court. The decision of the Income Tax 
Officer that no sufficient cause for nou-subiiiission of a return 
was shown by the assessee, upon whom the onus lay, was a find- 
ing of fact. It is unnecessary to go into the other cases as we 
are of opinion that the question whether there was a sufficient 
cause for the re-opening of the assessment is essentially a ques- 
tion of fact. 

For the reasons given we hold that there is no force in this 
petition which we dismiss with costs. Counsel’s fee Rs. 76. 


[In The Lahore High Court.] 

HAEI CHAND v. EMPEROR. 

Addison, J. 

March 13, 1934. 

Income Tax — Offences — False Statement in Return — 
Return Filed Before Receiving Notice — Conviction under 
Section 177, Penal Code — Legality — Income Tax Act (XI of 
1922), Section 22 (2) — Penal Code (Act XLV of 1860), 
Section 177. 

Where a person concealed certain items of income in a 
return of income submitted by him and he was convicted under 
Section 177, Penal Code, but it appeared that he had not 
received any notice under Section 22 (fi) of the Income Tax Act 
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requiring him to furnish a return : Held, that, as he had not 
received any notice under Section 22 (2), he was not ‘ legally hound 
to furnish any information ’ within the meaning of Section 177, 
Penal Code, and the conviction was illegal* 

Application to revise an order of the Sessions Judge, Lyall- 
pur, convicting the applicant under Section 177, Penal Code 
(C. R. P. No. 1683 of 1933). 

Pam Lai Anand, for the petitioner. 

S, A, Mahmud, for the Opposite Party. 

Addison, J. — The petitioner has been convicted of an ofEence 
punishable under Section 177, Indian Penal Code, and sentenced 
to pay a fine of Rs. 26. This revision petition has been preferred 
against the conviction and sentence. The facts are simple. The 
Income Tax Ofidcer went to Mandi Sangla on 28th May, 1930. 
There the petitioner met him with his books and put in a 
return in the prescribed form, and verified in the prescribed 
manner, setting forth his total income during the previous year. 
He, however, omitted to show certain rents realized from house 
property and he was prosecuted for an offence punishable under 
Section 177, Indian Penal Code. It has been found that he is 
technically guilty of this offence but that a small fine would be 
sufficient as not only he, but others were not showing the rent 
of certain houses which stood on land assessed to land revenue, 
as income. Nevertheless he should have shown the income and 
claimed that it was not assessable to income tax. If in other 
respects the conviction can be allowed to stand I would not in- 
terfere on this ground. 

It is however contended that the conviction is illegal as the 
Income Tax Officer did not serve a notice upon him, requiring 
him to furnish within a period, not being less than thirty days, 
the necessary return. Section 22 (2), Income Tax Act, is manda- 
tory and enacts that the Income Tax Officer shall serve such a 
notice upon him. In the present case it has not been proved that 
he was given this notice though the petitioner in his statement to 
the Court pleaded that he merely showed his accounts to the In- 
come Tax Officer and then signed the return including the declara- 
tion at the foot thereof at the instance of the Income Tax Officer. It 
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must be held that the notice which it is enacted shall be served 
upon him and which gives him thirty days at least to furnish the 
return was not given to him. This being the case it was argued 
that it could not be held that he was legally bound to furnish 
information to the Income Tax Officer and that therefore there 
was no offence within the meaning of Section 177, Indian Penal 
Code, which runs as : 

“ Whoever, being legally bound to furnish information on 
any subject to any public servant as such furnishes as true infor- 
mation on the subject which he knows or has reason to believe 
to be false shall be punished....” 

A case which has some analogy to the present case is Fatieli 
Ali V . Queen-Empress [1894] 15 P. E. 1894 Cr., decided by Sib 
Mebedith Plowden. There the District Magistrate received 
certain private information and commenced an inquiry under 
Section 202, Criminal Procedure Code, and in the course of that 
inquiry placed the persons examined by him on oath. At the trial 
the accused gave a different statement and was prosecuted for 
giving false evidence in that he made two contradictory state- 
ments. It was held that as Section 202, Criminal Procedure Code, 
only empowered a Magistrate, taking cognizance of an offence on 
complaint, to inquire into the case and as in the case before the 
District Magistrate there was no complaint. Section 202, Crimi- 
nal Procedure Code, was not applicable. Thus, although the 
preliminary proceedings were no doubt taken by a Magistrate 
they were not magisterial proceedings taken in pursuance of any 
authority to administer an oath or compel his questions to be 
answered than a private individual. 

In the case before me the petitioner was not legally bound 
to furnish the return though he did so and verified it. He would 
have been legally bound to furnish true information in the 
return had the Income Tax Officer first given him a legal notice 
under Section 22 (2), Income Tax Act. If after receiving this 
notice, which might have put the petitioner on his guard, the 
petitioner elected to fill in the return and verify it immediately 
after receiving the notice it would have been all right but 
this did not happen. In my judgment, though it has been proved 
that the petitioner furnished' false information to a public 
servant he waa not legally bound to furnish the information. 
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He could not therefore be convicted of an offence punishable 
under Section 177, Indian Penal Code. The petition must be 
accepted and the conviction and sentence set aside. The fine, if 
paid, will be refunded. 

Petition allowed- 


[Tn The Lahore High Court.] 

SHEIK ATA-UE-KAHMAN 

V. 

COMMISSIONER OF INCOME TAX, PUNJAB. 

Addison and Sale, JJ. 

July 5, 1934. 

Income Tax — Reference — Revision by Commissioner — Order 
MADE BEFORE AMENDING ACT OF 1933 — ElGHT TO CLAIM REFERENCE — 
Amending Act not Retrospective — Indian Income Tax Act (XI 
OF 1922), Sections 33 and 66 (3) — Indian Income Tax (Amendment) 
Act (XVIII of 1933). 

The provision in the Income Tax {Amendment) Act, 1988, which 
extends the right of an assessee to claim a reference, to orders made in 
the exercise of the Commissioner's powers of revision under Section 88, 
has no retrospective effect as it does not relate to a mere matter of pro- 
cedure, and an assessee is not therefore entitled to apply to the High 
Court under Section 66 (5) to require the Gommissiovier to state a case 
in respect of ^natters arising out of an order under Section 83 made 
before the date on which the amending Act came into force - 

Cases referred to : 

Athlumnby In re, [1898] (2 Q. B. 661). 

Colonial Sugar Refining Co. v. Irving [1906] (1905 A. 0. 369). 

Delhi Cloth and General Mills Co. Ltd. v- Commissioner of 
Income Tax [1927] (1. L. E. 9 Lah. 284 ; 106 Ind. Cas. 156 ; 64 1. A. 
421; 32 C. W. N. 237 ; 30 Bom. L. E. 60; 32 C. W, N. 237 ; 63 
M. L. J. 819 ; A. I. R. 1927 P. C. 242). 
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Khondkar Muhammbd Saleh v. Chandra Kumar Mukerjee 
[1930] (I. L. E. 56 Cal. 1117 ; 122 Ind. Cas. 201 ; 33 C. W. N. 519 ; 
A. I. E. 1930 Cal. 34). 

Salem Town Bank Ltd. v. Varadapfa Chbtti [1911] (12 Ind. 
Cas. 553 ; 1911, 2 M. W. N. 386). 

Petition under Section 66 (3), Indian Income Tax Act (XI 
of 1922), praying that the Commissioner of Income-tax, Punjab, 
North West Frontier and Delhi Provinces, Lahore, be required 
to state the case and make a reference to the High Court [No. 
192 of 1934]. 

Kishen Dayal, for the assessee. 

J. N. Aggarwal, for the- Commissioner. 

Order. — In connection with the assessment of the petitioner. 
Sheikh Ata-ur-Eahman, to income tax for 1932-33, a question 
arose as to the effect of a certain deed of loalif executed by the 
petitioner. The Income Tax Officer held the deed to be invalid. 
The Assistant Commissioner on appeal held the deed to be valid 
and allowed a certain refund. By order, dated the 1st of 
September, 1933, the Commissioner reviewed the Assistant Com- 
missioner’s order and restored the assessment made by the In- 
come Tax Officer. 

Against this order, the petitioner applied under Section 66 (2) 
of the Income Tax Act for reference to this Court on two alleged 
points of law relating to the walcf deed in question and its effect 
on the assessment of income-tax. The Commissioner rejected the 
application on the ground that as Section 66 of the Income Tax 
Act stood on the 1st September, 1933 (the date of the Commis- 
sioner’s order under Section 33), there was no provision for an 
application to the High Court from an order under Section 33. 
The Commissioner pointed out that the right to claim such a refer- 
ence to this Court was extended to assess only on 11th Sep- 
tember, 1933, when the Income Tax Amendment Act of 1933 was, 
passed. He held that the amendment could not be interpreted so 
as to give the petitioner a right of reference against an order which 
was not referable at the time when it was passed. He accordingly 
rejected the application and the petitioner has now applied to this 
Court under Section 66, asking that the Commissioner may be 
required to state a case. 
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The sole point for our consideration is whether the Income 
iax Amendment Act of 1933 which extended to an assessee, a 
right to claim a reference against an order under Section 33 with 
effect from the 11th September, 1933, should be interpreted 
retrospectively so as to permit a reference in case of such an 
order passed on the 1st September, 1933. Tor the petitioner 
Mr. Kishen Dayal urges that the right conferred by the Amend- 
ing Act of 1933 relates to a question of procedure only, that 
alteration in procedure is always retrospective and that since the 
application was made within the sixty days limit provided by 
sub-section 2 of Section 66, his right to claim a reference under 
Section 66 should be conceded. No authority applicable to the 
circumstances of the present case has been brought to our notice. 
But Mr. Kishen Dayal has cited Khondl'ar Muhammad 8aleh v. 
(^handra Kumar Muherjee and Salem Town Kanh Ltd. v. 
Varadappa Ghetti. He has also referred us to Maxwell on the 
Interpretation of Statutes, 7th Edition, pages 195 and 196. 

We consider that there might have been force in Mr. Kishan 
Dayal’s argument if the amendment in question had been a mere 
matter of procedure. We agree with the observations in Khondkar 
Muhammad Saleh v. Ghandra Kumar Mukherjee that it is a 
settled principle that there is no vested right m procedure and 
that alterations in procedure should be interpreted retrospectively 
but it is important to note that both the rulings cited by 
Mr. Kishan Dayal relate solely to retrospective interpretation in 
matters of procedure. In the present case, the amendment 
introduced is not a mere matter of procedure. On the 1st of 
September, 1933, the Commissioner of Income Tax passed an 
order which so far as Section 66 of the Income Tax Act was 
concerned, was hiiat. Eleven days later, an amendment of Sec- 
tion 66 was made which gave the assessee a right to re-open such 
an order on a referrence to the High Court. In other words, the 
assessee is given what is in effect a right of appeal against the 
Income Tax Commissioner’s order. A right of appeal is not a 
mere matter of procedure. It is a vested right created by statute. 
The ordinary rule of interpretation of a statute is that no statute 
shall be construed to have a retrospective operation unless such 
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a, construction appears very clearly in the terms of the Act or 
arises by necessary and distinct implication (see Maxwell, 
page 186). 

As observed by Weight, J., in In re Athlumney 2 Q.B. 
(1898) pages 651-552 “ ]io rule of construction is more firmly 
established than this that a retrospective operation is not to be 
given to a statute so as to impair an existing right or obligation 
otherwise than as regards a matter of procedure/’ 

In Delhi Cloth and General Mills Go,y Ltd. v. Commissioner 
of Income Tax, Punjab, which dealt with the right of appeal to 
the Privy Council from a decision of this Court upon a case 
stated under Section 66 of the Income Tax Act, the question 
arose as to whether under Section 66 any appeal lay from an 
order of the High Court made before the 1st of April, 1926, when 
an amendment in the Income Tax Act allowing an appeal to His 
Majesty in Council came into force. Their Lordships of the 
Privy Council observed in this connection as follows (page 290) : — 
The principle which their Lordships must apply in dealing 
with this matter has been authoritatively enunciated by the 
Board in Colonial Sugar Refining Co. v. Irving (1936 A. C. 
369), where it is in effect laid down that, while provisions of a 
statute dealing merely with matters of procedure may properly, 
unless that construction be textually inadmissible, have retrospec- 
tive effect attributed to them, provisions which touch a right 
in existence at the passing of the statute are not to be applied 
retrospectively in the absence of express enactment or neces- 
sary intendment. Their Lordships can have no doubt that 
provisions, which if applied retrospectively, would deprive of 
their existing finality, orders which, when the statute came into 
force, were final, are provisions which touch existing rights. 
Accordingly, if the section now in question is to apply to orders 
fimal at the date when it came into force, it must be clearly 
so provided. Their Lordships cannot find in the section oven an 
indication to that effect.” 

In the present case the order which the Commissiouer of 
Income Tax passed on the 1st of September, 1933, was final as 
Section 66 then stood. There is no suggestion in the amending 
Act that the amendment was to be applied retrospectively to an 
order which had already attained finality, T'ollowing the reason- 
ing of their Lordships of the Privy Council in the passage 
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already quoted from Delhi Cloth and General Mills Co , Ltd. v, 
Commissioner of Income Tax, we hold that the amendment gave 
no retrospective right to the petitioner to claim a reference in this 
case. We, therefore, uphold the decision of the Commissioner 
and reject the application with costs. 

Af 'plication rejected. 


[In The Hioh Coubt op Lahore.] 

JEWAN SHAH MAYA SHAH 

r.OMMISRIONER OF INCOME TAX, PUNJAB. 

Addison and BeckcU, JJ. 

July 16, 1934. 

Income Tax — Accounts Not Propbrut Kept — Summary Assess- 
ment — Income Tax Officer’s Decision — Finality of — Indian 
Income Tax Act (XI of 1922), Section 13. 

When the assessing officer has reason to believe that the accoxints 
of the assesses are unreliable he is at hberty to adopt his own method 
of assessment, and the q'uesUon 'whether he was erttitled to reject the 
accounts as unreliable or not is e-xpressh/ reserved to the assessing offi- 
cer 'wnder Section 13 of the I'ncome, Tax Act. 

Petition under Rule 12 of the Rules framed by the High 
(.’ourt regarding application under Section 66 (3), Income Tax 
Act, for discharging an order made by Jai IjALand Monboh, JJ., 
directing the Commissioner of Income Tax to state certain points 
of law. [Petition No. 8 of 1933.] 

J. N. Aggarwal, for the Commissioner. 

N. Bali, for the assessees. 

Obdfb : — Messrs. Jiwan Shah and Maya Shah were required 
to make a declaration of income for the purpoEe of assessing 
the amount of income tax due from them for the year 1931-32. 
In order to verify the declaration, the books of the firm were 
examined. The Income Tax Officer came to the conclusion 
that the books had not been properly kept and were valueless 
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for purposes of assessment. He accordingly proceeded to assess 
the income on the basis of such consideration as appeared to him 
to afford an indication of what the real income under assessment 
had been. Among other items, it included a sum of Rs. 1,350 
which would have been due by way of interest on a mortgage 
executed in favour of the assessees, although payment of interest 
was not shown in the books produced before him. There was an 
appeal to the Assistant Commissioner of Income Tax which 
was rejected. An application was then made to the Commissioner 
of Income Tax for reference to the High Court. This was also 
rejected. 

Messrs. Jiwan Shah Maya Shah then came to this Court with 
a petition asking that the Commissioner of Income Tax should 
be directed to refer certain alleged points of law’ for decision. 
The application was accepted only with regard to one of these 
points and the question which the Commissioner was directed to 
refer was stated as follows : — 

“ Whether the Assistant Commissioner and the Income Tax 
Officer were justified in treating the sum of Rs. 1,850 as income 
in this case ?” 

The finding of the assessing officer has already been given. 
He included the amount due by way of interest on the mortgage 
merely because the books have been found to be false and he 
could not, therefore, be certain whether this sum had been 
received or not. In refusing to refer the case, the Commissioner 
supported this finding on two grounds ; first, because the Income 
Tax Officer was entitled to assess the amount due on the assump- 
tion that it had been received, in view of his finding that 
the method of accounting was unreliable ; and secondly, on the 
ground that interest due on a mortgage could in any case be 
treated as income, whether it had actually been collected or not. 
It is obvious that the second question would only arise, if the 
former reason refusing to refer the matter was not correct. In 
our opinion, the question referred must be answered in the 
affirmative. When the assessing officer has reason to believe 
that the accounts are unreliable, he is at liberty to adopt his own 
method of assessment. What counsel for the petitioners wants 
us to do is to decide whether the Income Tax Officer was entitled 
to reject the accounts as unreliable or not. This is a question 
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which is expressly reserved to the assessing ofl&cer, under Section 
13 of the Indian Income Tax Act, This disposes of the reference. 
We allow the Income Tax Coinniissionor his costs. 


[In the Privy Council.] 
MAHAEAJADHIEAJ OF DAEBHANGA 

COMMISSIONBE OF INCOME TAX, BIHAE 
AND ORISSA. 

Lord Tomlin, Lord Macmillan and Sir John Wallis. 

June 19, 1934. 

Income Tax — Succession — Death of Assessee Before 
Filing of Return — Successor’s Liability to be Assessed— 
Indian Income Tax Act (XI of 1922), Section 26 (2), Scope of 
— ‘ Assessment ’, meaning of. 

The late Maharaja of Dharhaiiga died on July 5, 1929. At 
the date of his death the Maharaja had beeii served with a notice 
under Section 22 {2) of the Income Tax Act to furnish a return of 
his income for the year 1927-28 and no return had been made^ 
though the time for furnishing that return had not expired. The 
Commissioner held that the Maharajahs son ivas taxable i?i respect 
of this income under Section 26 (2) if the Act as he had succeeded, 
to the business of his father^ and the High (Ururt of Patna upheld 
this decision. On appeal to the Privy Council: Held, that the 
case fell withiii Section 26 (2) of the Income Tax Act and the 
appellant was rightly assessed as he had succeeded to the business 
that was being carried on by his father and had carried it on 
himself j after Ms fathers death. 

The word ‘ assessmeiit ’ in Section 26 (2) is not confined to the 
definite act of maldng an order of assessment and where a notice 
has been given under Section 22 (2) to a person to furnish within 
the time specified a return in the prescribed form,., the process of 
assessment has begun and continues until some order of assessment 
is made. The words., ‘ at the time of mahing an assessment ’ in 
Section 26 (2) mean ‘ in the course of the process of assessment 
and in the present case it tvas therefore open to the Income Tax 
Officer to assess the appellant under Section 26 (2). Held also, that 
Section 26 (2) was not confined in its application to cases of 
succession inter vivos, 

1—44 
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Cases referred to : 

EaJENDEANATH MuKEEJEE V. COMMISSIONEE OP INCOME TaX 

[1934] (1934 I. T. K. 71 ; I. L. R. 61 Cal. 286.) 

Sir Dawson Miller, K. C., and Messrs. A. M. Latter, K. C., 
K. P. Jayaswal and It. P. Hills, for the appellant. 

A. M. Dunne, K. G., and W- WallacTi, for the respondents. 

Loed Tomlin. — This is an appeal from a judgment of the 
High Court of Judicature at Patna delivered on a question of law 
referred under Section 66 (2) of the Indian Income Tax Act, 1922, 
by the Commissioner of Income Tax, Bihar and Orissa. 

The question referred was answered by tbe Court adversely 
to the appellant, the subject, and the appeal to His Majesty in 
Council followed. 

The point arises in this way. The late Maharajadhiraj died 
on July 3, 1929. At the date of his death the Maharajadhiraj 
had been served with a notice under Section 22 (2) of tbe Income 
Tax Act to furnish a return of his income in the prescribed form. 
At the date of his death the time for furnishing that return had 
not expired and no return had been made. The return required 
was for the year, April 1, 1929, to March 31, 1930, but that return 
should have been based upon the income of the previous year, 
that is to say, in this particular case, the income for the year 
commencing October 1, 1927, and ending September 30, 1928, 
that being the fasli year which governed the making up of 
accounts of the Maharajadhi raja’s estate. 

Now it seems to be accepted, at any rate for the purpose of 
this case it must be accepted, that in the ordinary way a deceased 
person’s estate cannot be fixed with tax in respect of a period 
for which no return has been made and in respect of which 
there has been no default in making a return nor can a represent- 
ative of such person be fixed with tax in respect of the profits 
of that period received by the deceased person. That position 
seems to have been accepted ; but the Commissioner of Income 
Tax held that inasmuch as the Maharajadhiraj was carrying on 
a number of businesses to which his son, the present appellant, 
succeeded, the present appellant was taxable under Section 26 (2) 
of the Act added by amendment by Act III of 1928. This 
decision of the Commissioner was afiirmed by the High Court 
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upon the question referred to them and is now called in question 
here by the appellant. 

The sub-section in question provides that : — 

Where at the time of making an assessment under Section 
33, it is found that the person carrying on any business, profes- 
sion or vocation has been succeeded in such capacity by another 
person, the assessment shall be made on such person succeeding, 
as if he had been carrying on the business, profession or vocation 
throughout the previous year, and as if he had received the 
whole of the profits for that year.” 

Now the appellant urges that the section is not applicable 
for two reasons : First of all, he says that although the Commis- 
sioner of Income Tax has found as a fact that the business to 
which the appellant succeeded was being carried on by the 
appellant, that finding of fact can be gone behind because the 
Commissioner of Income Tax inis-dirocted himself in point of 
law and therefore, that there was not here a succession “ in such 
capacity ” — that is, a succession by a person carrying on the 
business. The moment you so find the finding of the Commissioner 
of Income Tax that the business was being carried on ought, it 
is maintained, to be displaced. 

The way in which it is put is this : The Maharajadhiraj 
carried on apparently a iiumber of businosses, including that of a 
mill-owner, but his main business appears to have been the busi- 
ness of money-lending. The onus, says the appellant, is on the 
Crown to show under the sub-section that not only did the 
appellant succeed to the business, but that he carried it on. It 
is true that the Commissioner of Income Tax found that he did 
carry it on, but he mis'directed himself, it is suggested in point 
of law. The Commissioner said this : 

The second question of fact upon which I have to find is 
whether as contended by the assessee, the business in money- 
lending was discontinued at the death of the late Maharajadhi- 
raja. At that date loans out at interest amounted to some two 
crores of rupees. No evidence has been put in to show that any 
attempt has since been made to call in or realise any parcel of 
this amount. It is simply represented that no fresh loans have 
been given out. But to give out no fresh loans would not 
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amount to closing the business. Moreover, the contention that 
the business had been closed on the death of the late Maharaja- 
dhiraja was not made at the time during the assessment proceed- 
ings, which were not completed until March 27, 1930, while the 
decease of the late Maharajadhiraja occurred on July 3, 1929, but 
the contention was first put forward in the appeal petition 
dated April 28, 1930. From this fact it appears to me plain that 
the contention was an afterthought.” 

It is suggested that in that language the Commissioner of 
Income Tax has mis-directed himself in regard to onus by treat- 
ing the appellant as having to discharge the onus of proving 
that he discontinued the business, and by treating the non-calling 
in of outstanding loans as necessarily in law conclusive that 
the business was being continued. Their Lordships do not think 
that is a fair inference to be drawn from the language. The 
Commissioner of Income Tax is weighing the factors which in 
his opinion are relevant to be considered for the purpose of 
determining the question whether or not the business was being 
carried on, and he is not saying that the appellant must show it 
was discontinued or that the fact of the loans not having been 
called in is conclusive that the business was being carried on. 
That being so, it seems to their Lordships that the point of mis- 
direction fails and that the matter must be considered on the 
footing that there was a business being carried on by the late 
Maharajadhiraj, that the appellant succeeded to it, and that 
having succeeded to it he carried it on. 

Now the second point that is made is this : Assuming those 
three things nevertheless, the sub-section does not apply because 
the opening words : “ Where, at the time of making an assess- 
ment under Section 23, it is found that the person carrying on 
any business, profession or vocation has been succeeded ” must 
apply only to those oases where it was possible under Section 23 
to assess the predecessor. That seems to their Lordships to put 
upon the word “ assessment ” the narrow meaning which was 
deprecated by their Lordships in the case of liajendra Nath 
MuJcerjee v. Commissioner of Income Tax. In that case in the 
judgment of the Board delivered by Lord Maomilea-N, this was 
said : 
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“ That the Avord ‘ assGss'iiont ’ is not confined in the statute 
to the definite act of making an order of assessment appears from 
Section 66, which refers to ‘ the course of any assessment.’ ” 

On tliat view of “ assessment ” it seems to their Lordships 
that where a notice has been given under Section 22 (2) to a 
person to furnish within the time specified a return in the 
prescribed form the process of assessment has begun and continues 
until some order of assessinent is made. If that be so, the words 
“ at the time of making the assessment ” mean in the course of the 
process of assessment and iiiasiuuch as ui the present case a notice 
was duly served on the late -Maliaraj.idhi raj the process of assess- 
ment had begun and it would be impossible to say that the event 
had not occurred which enabled the tax officer to find, if the facts 
justified the finding, that the person on whom this notice had been 
served had carried on a business and had been succeeded in such 
capacity by another person. 

It was also suggested that inasmuch as you could not tax a 
deceased person who had not made a return or was not in default 
ill making a return, the sub-section ought to be confined to cases 
of a succession to somebody who was himself liable to tax and that 
that would lead to construing the section as applying only to cases 
of succession inter vivos. 

Their Lordships are of opinion that approaching in either of 
those ways it is not possible to read the sub-section as the appel- 
lant desires and that this case falls within the language of the 
sub-section. The assessment was thus properly made. 

Their Lordships will accordingly humbly advise his Ma;iosty 
that the appeal be dismissed. The appellant must pay the costs of 
the appeal. 

Appeal dismissed. 

Solicitors. — Messrs. Hy. S.L. Polal' >£ Co., for the Appellants. 
The Solicitor, India Office, for the Eespondeuts. 
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[In The Lahore High Court.] 

NAWAL KISHORE KHAEAITI LAL 

V. 

COMMISSIONER OP INCOME TAX, PUNJAB. 

Addison and Sale, JJ. 

June 26, 1934, 

Income Tax — Non-bbsident — Notice on Agent fob Making 
Return Before Declaring Him Agent — Validity — Declaration 
AS Agent More Than one Year After Expiry of Assessment 
YEAR — Legality of Assessment — Indian Income Tax Act 
(XI OP 1922), Sections 22 (2), 34 and 43. 

The assessee had dealings with a banher of Jaipur, Notice was 
issued to the assesses on February 2^ 1928, under Section 43 of the 
Income Tax Act to show cause why he should not he treated as agent of 
the non-resident banker. On February 18, 1928, a notice was served 
on the assesses under Section 22 {2) after hearing him. An appeal by 
the assesses was however, dismissed as premature on the ground that no 
order had been made against him under Section 48. On May 8, 1981, 
a for77ial order declaring the assessee an agent was passed and assess- 
ment was levied without serving afresh notice on the assessee under 
Section 22 (2). On a reference by the Commissioner : Held, that the 
decision that no order had been passed against the assessee on 
February 18, 1928, was binding on the income tax authorities and in 
view of this decision the notice issued on February 18 was invalid 
since it was issued before May 8, 1931, when the assessee was declared 
agent. Held further, as assessment could be made without 
issuing a fresh notice under Section 22 (2) after May 8, 1981, and as 
such a notice was time -barred under Section 84, the assessee was not 
liable to he taxed. 

The facts of the case appear in the reference made by the 
Oommissioner which runs as follows : — 

The facts of this case are that Messrs, Nawal Kishore 
Kharaiti Lai are a firm of jewellers in Delhi, who have been 
treated under Section 43 of the Income Tax Act as agent of the 
non-resident firm of Seth Banji Lai, Bankers of Jaipur, and 
assessed to income-tax for the year 1926-27 on an income of 
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Es. 72,928 under Section 23 (3), road with Section 34 of the In- 
come Tax Act under the following circumstances. 

2. Seth Banji Lai is described as a Hindu undivided family 
carrying on business as bankers in the Jaipur State outside Bri- 
tish India. The banking business includes loans made to certain 
firms in Delhi from which income from interest is derived. The 
petitioner, being one of the firms with whom money is invested, 
pays interest thereon to the non-resident. As it appeared to the 
Income Tax Officer, Delhi, that the petitioner had business con- 
nection with the non-resident and that the latter was in receipt 
of income through him, he caused a notice to be served on the 
petitioner on 2-2-1928 under the proviso to Section 43, requir- 
ing him to attend his office on 9-2-1928 and shov/ cause why ho 
should not be treated as agent of Seth Banji Lai of Jaipur for 
income tax assessment purposes. Mr. Chatar Bohari Jjal, Advo- 
cate of Delhi, appeared on 9-2-1928 on behalf of the petitioner 
and at his request the case was adjourned to 13-2-1928. The In- 
come Tax Officer after hearing counsel on the latter date obvious- 
ly decided to treat the petitioner as the agent of the 
non-resident and served a notice under Section 22 (2) 
read with Section 34 on the same date, requiring the 
petitioner to file a return of incomo for the assessment year 
1926-27 as agent of Seth Banji L.al of Jaipur. A return for the 
year ending 31-3-1926 was submitted to the Income Tax Ofiicor 
on 12-3-1928, but no incomo was shown therein. A note was 
added to the return saying that it was filed under protest as the 
petitioner could not be treated as agent of Seth Banji Lai under 
the Act. After this the case seems to have been held up as a 
reference was pending before the High Court on a somewhat 
similar point connected with the asse-ssmeuts of 1924-25 and 
1925-26. That reference was decided on 14-5-1932. The 
Income Tax Officer before continuing the proceedings for assess- 
ment for the year 1926-27, which as a matter of fact need not 
have been interrupted, caused another notice to be served on the 
petitioner on 5-5-1931 under Section 43 in connection with the 
assessment of 1926-27, informing him that he proposed to treat 
him as agent of Seth Banji Lai for the year 1926-27 and inform- 
ing him that if he had any objection, the Income Tax Officer 
would be glad to hear the same on 8-5-1931. After hearing the 
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petitioner the Income Tax Officer passed an order holding him 
to he the agent of the non-resident firm. On the 5th of May, 
1931, the petitioner submitted a revised return in which he 
showed an income of Es. 61,549-15-6, which he noted was the 
amount credited in the petitioner’s hooks to the account of Seth 
Banji Lai of Jaipur. This revised return was also filed under 
protest and the petitioner further noted that he could not be re- 
cognised as agent of Seth Bauji Lai of Jaipur under the Act. The 
circumstances under which this revised notice was filed are not 
apparent from the record, but since no assessment had been made 
after the receipt of the first return on 12-3-1928, the petitioner 
had the right under Section 22 (3) to furnish a revised return 
at any time before the assessnient was made. After the receipt 
of the revised return, the assessment wa,s made under Section 23 
(3) on an income of Es. 72,928 which was ascertained to be the sum 
paid to the non-resident in the assessment year in question. An 
appeal was brought against the assessment but was unsuccessful. 

3. The petitioner now asks that certain points of law arising 
out of the order under Section 31 may be referred to the High 
Court for decision. 

I have heard Mr. Chatar Behari Lai, Senior Advocate, 
Delhi, who appeared on behalf of the petitioner and after discus- 
sion with him it has been agreed that the following points of law 
should be referred to the High Court, viz ., : — 

(1) “ Whether in the circumstances of this case, the petitioner 
could be held to be an agent for Seth Banji Lai within the mean- 
ing of Section 43 ? ” 

(2) “ Whether the assessment made on the firm of Nawal 
Kishore Kharaiti Lai of Delhi (the petitioner) as agent of Seth 
Banji Lai of Jaipur under Section 43 is rendered illegal by the 
fact that the notice which the Income Tax Officer served on the 
firm under the proviso to Section 43 did not mention any parti- 
cular year for which the Income Tax Officer proposed to treat 
the firm as an agent ? ” 

(3) “ Whether proceedings could be started undei Sec- 
tion 34 of the Act against the petitioner as agent of the non- 
resident in view of the fact that action under that section was 
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time-barred, more than oue year having lapsed since the issue 
of the notice dated 2-2-1928 ? ” 

4. In regard to the first point, counsel for the petitioner 
argues that Seth Bauji Lai belonged to a Hindu undivided family, 
but as he died in December, 1928, the petitioner firm could not 
have been treated as agent after his death. The argument that 
Seth Banji Lai died in December, 1928, and that the petitioner 
firm could not have been declared agent after his death is based on 
the assumption that there was no decisLon to treat the petitioner 
as agent prior to the Income Tax Officer’s order dated 8-5-1931. 
The learned counsel loses sight of the fact that a former Income 
Tax Officer had decided to treat the petitioner as agent as far back 
as 13-2-1928, when he issued notices under Section 22 (2) read with 
Section 34. Section 43 merely requires the Income Tax Officer to 
serve a notice of his intention to treat a person in receipt of 
income on behalf of a non-resident as agent and after hearing any 
objection against such intention, the law prescribes that such 
person shall be deemed to be such agent. No order to this effect 
is actually required. The provisions of the section have been 
amply fulfilled. The fact that a succeeding Income Tax Officer 
caused another such notice to issue under Section 43 subsequently 
and then passed an order treating the person as an agent does 
not affect the position, nor arc the former proceedings vitiated by 
such subsequent action. It is clear that the non-resident was in 
receipt of income through the petitioner. The decision of the 
Privy Council in the case of Commissioner of Income Tax, 
Bombay v. The Bombay Trust Corporation Ltd.{^ I. T. 0. 312) 
applies to this case. In the circumstances I consider that the 
reply to the question should be returned in the affirmative. 

As regards the second point, the law does not require the 
Income Tax Officer to specify the period for which it is his in- 
tention to treat a person as an agent of a non-resident. Inasmuch 
as the petitioner actually did submit a return for the year ending 
31-3-1926 under Section 22 (2) read with Section 34 on 
12-3-1928 and subsequently put in a revised return for 
the same period, it is clear that he was aware of the year 
for which the assessment had to be made. In view of the deci- 
sion of the Lahore High Court in the petitioner’s own case in 

1—45 
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connection with the assessment for 1924-25, the reply should bo 
in the negative. 


Finally, as regards the third question, it will be observed 
that the first notice under Section 43, calling upon the petitioner 
to show cause why he should not be treated as agent for the non- 
resident, was admittedly issued on 2-2-1928, and served upon the 
petitioner. After hearing the petitioner as required by the proviso 
to Section 43, a notice under Section 22 (2) read with Section 34 
was served on 13-3-1928. A notice under Section 34 could have 
been issued at any time within one year from the end of the year 
1926-27, i.e., up to the 31st March, 1928. That notice was, there- 
fore, quite within the time prescribed and a return was actually 
submitted in compliance with it on 12-3-1928. Now, all that the 
section requires the Income Tax Officer to do is to comuieuce 
proceedings for assessment within the time limit prescribed by it. 
It is not necessary that proceedings should be completed within 
that period. See in this connection the decision of the High Court 
of Burma in the case of Commissioner of Income Tax v. Mr. A. N. 
Burjorjee. The fact that a subsequent notice was issued does not 
conceal the former proceedings which were pending under Section 
34. Had the proceedings been concluded immediately after ihe 
receipt of the first return on 12-3-1928, in which no income was 
shown, the petitioner might have been penalised under Section 28 
in view of the information in the possession of the Income Tax 
Officer that he was in receipt of income on behalf of the non-resid- 
ent. The delay in making the assessment, whatever the cause, 
really reacted in favour of the petitioner, who being aware that 
the former assessment proceedings were still pending filed a 
revised return on 5-5-1931 in which he declared an income of 
Es. 51,649 as having been credited by him to the account of the 
non-resident. I would, in view of what is said above, answer 
the third question in the affirmative. 

5. I should add that similar points have been raised against 
the assessments similarly made for the years 1927-28 and 1928- 
29, but as the questions raised are common to all the three 
years, the petitioner’s counsel has agreed to abide the result of 
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the refereuce now being made to the High Court for the year 
1926-27.’ 

Kislien Dayal and Bishen Narain, for the assessees. 

J. JV. Aggarwal and Asa Ram Aggarwal, for the Crown. 

Judgment. — Messrs. Nawal Kishore-Kharaiti Lai, jewellers 
of Delhi, have been treated under Section 43 of the Income-tax 
Act as agent of the non-resident firm of Seth Banji Lai, Bankers 
of Jaipur, and assessed to income tax for the year 1926-27 on an 
income of Rs. 72,928 under Section 23 (3) read with Section 34 
of the Income Tax Act. 

As a result of this assessment the (Jommissioner of Income 
Tax has been moved by the assessoo to refer to us the following 
three points of law: — 

(1) Whether, in the circumstances ot this case, the petitioner 
could be hold to be an agent for Seth Banji Lai within the mean* 
iug of Section 43 ? 

(2) Whether the assessment made on the firm of Nawal 
Kishore-Kharaiti Lai of Delhi as agent of Seth Banji Lai 
under Section 43 is rendered illegal by the fact that the 
notice which the Income Tax Officer served on the firm under 
the proviso to Section 43 did not mention any particular year 
for which the Income Tax Officer pi'oposed to treat the firm as 
an agency ? and 

(3) Whether proceedings could be started under Section 34 
of the Act against the petitioner as agent of the non-resident 
person in view of the fact that action under that section was 
time-barred, more than one year having elapsed since the issue 
of the notice dated the 2nd February, 1928 ? 

The material facts leading up to this assessment are that, on 
the 2ud February, 1928, the Income Tax Officer caused a notice 
bo be served on the petitioner Messrs. Nawal Kishore-Kharaiti 
Lai under the proviso to Section 43 requiring him to attend and 
show cause why ho should not bo treated as agent of Seth Banji 
Lai of Jaipur for income tax assessment purposes. The petitioner 
duly attended and, on the 13th February, 1928, the Income Tax 
Officer passed the following order : — 

‘‘Heard. Notice to be served. Notice to issue under Sec- 
tion 22 (2) of the Income Tax Act with necessary forms.” 
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As stated by the Commissioner of Income Tax in his reference, 
this order was obviously a decision by the income tax authorities 
to treat the petitioner as the agent of Seth Banji Lai. The 
Commissioner has, however omitted to mention the fact that an 
appeal was preferred against this order to the Assistant 
Commissioner, who, on the 2nd May, 1928, rejected the appeal, 
on the ground that no order had been passed holding the 
petitioner to be the agent of the non-resident, Seth Banji Lai of 
Jaipur. He accordingly held that the appeal was incompetent as 
there was nothing to appeal against. This order by the Assistant 
Commissioner must be regarded as a decision binding on the in- 
come tax authorities, that up to 2nd May, 1928, no order had 
been passed declaring the petitioner to be the agent of a non- 
resident person under Section 43 of the Income Tax Act. 

That this was the view then taken by the income tax 
authorities is indicated by the fact that, on 6th May, 1931, (after 
an interval during which it appears that proceedings were 
delayed by a reference to the High Court on a point not now 
material to the issue) another notice was issued under Section 43 
for the same year namely, 1926-27, and an order was actually 
passed on 8th May, 1931, wherein the Income Tax Officer 
definitely held that the petitioner was the agent under Section 
43 of the non-resident Seth Banji Lai. The Income Tax Officer 
did not however issue any fresh notice under Section 22 (2) of 
the Income Tax Act but proceeded to make an assessment on the 
basis of the previous notice under Section 22 (2) which had been 
issued on 13th March, 1928. 

Holding as we do that no order was passed by the income 
tax authorities under Section 43 until 8th May, 1931, we find 
that the notice which was issued under Section 22 (2) on 13th 
February, 1928, was invalid, since the issue of a notice to the 
petitioner as an agent was not competent until an order had been 
passed declaring him under Section 43 to be the agent of a non- 
resident person. The answer, therefore, to the first question 
referred to us by the Commissioner is that the petitioner could 
not be held in 1926 to be the agent of Seth Banji Lai for the 
purposes of assessment of 1926-27 since no order by the income 
tax authorities treating him as such agent was passed until 8th 
May, 1931. 



LU-il] KrivRVITTLAL /' OOMMSK OF INCOMI TAX, I'UNJAB 367 

Passing now to tlio third question under retoreuoc, it is clear 
that, since the order to treat the petitioner as an agent was not 
passed till 8th Way, 1931, a trcsli notice should have issued under 
Section 22 (2) requiring the assessoe to turuish the return of 
income in his capacity as such agent. Under Section 34 of the 
Income Tax Act proceedings to assess or reassess income which 
had hitherto escaped assessment, must bo commenced at any 
time within one year of the end of the year under assessment. 
In this particular case since the petitioner was not declared the 
agent of the non-resident person till the 8tli May, 1931, any pro- 
ceedings taken after the date of this declaration would be tune- 
barred for the purposes ol assessment of income tax for the year 
under reference, viz., 1926-27. ‘ No doubt, it was for this reason 
that, after declaring the petitioner an agent by his order dated 
8th May, 1931, the Income Tax Officer did not issue any iresh 
notice under Section 22 (2) but endeavoured to evade the provi- 
sions of Section 34 by relying on the notice issued by his prede- 
cessor on 13th February, 1928. 

Our answer, therefore, to the third question referred to us is 
that the assessment proceedings actually taken against the peti- 
tioner under Section 34 on 18th May, 1931, for the year 1926-27 
were time-barred. 

In view of our answers to questions Nos. 1 and 3 question 
No. 2 does not arise. 

The result of this reference is that the petitioner will escape 
assessment of income tax ior the year 1926-27 on a technicality. 
We make no order as to costs. 
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[In The Lahore High Court.] 

LAL MOHAMMED SAEDAR MOHAMMAD 

V. 

COMMISSIONER OF INCOME TAX, PUNJAB, 
Addisou and Sale, JJ. 

June 21, 1934. 

Income Tax — Return — Omission to State Period of 
Income — Omission to Comply with Note 5 (a) — Validity op 
Return — Best Judgment Assessment — Income Tax Act (XI of 
1922), Section 23 (4). 

Where, in a return submitted by the assesses %n 'pursuance of 
a notice issued under Section 22 of the Income Tax Act the in- 
come was stated to be “ about lis ” in Columns 2 and 3 a7id 

in the total, the period to which the income declared related was 
not stated, and the require^nent of Note d (a) {that if the accounts 
are hept on the mercantile accountancy syste-m, the return must 
be made in the form prescribed therein) was not complied with, 
arid the Income Tax Officer made an assessment under Section 28 
(4) treating the return as no return ; Held, that the return was an 
invalid return and the Income Tax Officer was justified in mahing 
an assessment under Section 23 (4). 

Commissioner of Income Tax v. A. R. A. N. Chettiar 
Firm [1928] (6 Rang. 21 ; 11 I. C. 29 ; A. I. R. 1928 Rang 108) 
followed. 

Case referred under Section 66 (2) of the Income Tax Act, 
XI of 1922 by Rai Bahadur Mangat Rai, Commissioner of Income 
Tax, Punjab and N. W. F. P. [No. 22 of 1933]. 

Statement of the case made by the Commissioner was as 
follows : — 

“ By an application under Section 66 (2) of the Income Tax 
Act I have been asked to draw up a statement of the case and 
refel: it to the High Court on six questions enumerated in the appli- 
cation and alleged to be questions of law arising out of the assess- 
ment of the case. By a separate order under Section 66 (2) I 
have declined to make a reference to the High Court, except on 
question (a) which has been framed by the assessee as under : — 

“ Whether the return furnished by the petitioner was an in- 
valid return ? ” 
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This reference relates to the assessment for 1931-32, made 
oil an “ association of individuals ” (henceforth called the asses- 
ses) who carry on business as hide merchants with their head 
office at Julluudur in British India, and a branch business at 
Basil Nau in the Kapnrthala State outside British India. For 
purposes of an assessment for the year 1931-32, the Income Tax 
Officer issued a notice under Section 22 (2) of the Income-tax 
Act requiring the assesses to furnish a return in the prescribed 
form and verified in the prescribed manner, setting forth his total 
income during the “ previous year.” Thu notice was accompauiod 
by a printed form of return as presen bod under Rule 19 of the 
Income Tax Rules, 1922 (Rage 83 of the Income Tax Manual, 
5th Ed.). The assessco sent back the form of return to the In- 
come Tax Officer with the entries ‘ about 800 ’ and ‘ about 110 ’ 
in columus 2 and 3 respectively against head 5 “ business, trade, 
commerce, manufacture, etc.” 'rhese figures were again qualified 
by the word “ about ” when entered in the column for ‘ total.’ The 
return did not show the period to which the income declared 
related, the space provided for the purpose in the form of veri- 
fication having been left blank. Again Note 6 (a) attached to the 
return requires that where the accounts arc kept on the mercan- 
tile accountancy system, the return must be tiled in the form 
prescribed thereunder. The system of accountancy adopted by 
the assesses was mercantile and ho should have filled in the form 
under Note 5 (a) of the return. This was however not done. In 
these circumstances the Income Tax Officer treated the return 
as invalid and held that the notice under Section 22 (2) was not 
complied with. There was a further default in respect of a notice 
under Section 22 (4) with which, however, this reference is not 
concerned. The Income Tax Officer proceeded to make the asses- 
ment under Section 23 (4) of the Act. The assessment was follow- 
ed by an application under Section 27 in which it was contended 
that the omission of the year of accounting in the verification form 
and of a statement contemplated by Note 5 (a) were not such as 
could invalidate the return. No explanation was however, offer- 
ed for the qualification affixed to the figure of income entered in 
the return. The Income Tax Officer refused to reopen the 
assessment, vide his order under Section 27, attached as 
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Appendix A. Thereupon an appeal was filed before the Assistant 
Commissioner who supported the Incoiuo Tax Officer and reject' 
ed the appeal, vide his order under Sectiou 31 (copy attached as 
Appendix B). I have now been asked to state a case, on the ques- 
tion reproduced above. 

Under Section 22 (2) of the Act, the assesses was required 
(1) to furnish a return in the prescribed form, (2) to verify it in 
the prescribed manner, (3) to set forth his total income during 
the previous year. The entry of a figure rendered vague by the 
qualifying word ‘ about ’, the omission of the year of account 
from the verification and the lack of the details setting forth the 
income under Note 6 (a) cannot be said to be a negligible flaw 
incapable of detracting from the value of a statutory return of 
income. The criterion to judge the validity or otherwise of the 
return is supplied by the question whether the assessee could be 
prosecuted under Section 52 of the Income Tax Act in case the 
return were found to be wrong or the verification to be false. In 
my opinion the assessee could successfully plead not guilty on the 
ground that he had made no return. The same remarks would 
apply if the Income Tax Officer were to take action under Sec- 
tion 28 of the Act. The assessee has been paying income tax 
since the year 1920-21 and must therefore know the requirement 
of the Income Tax Law. I am, therefore, of the opinion that 
the answer to the question should be in the affirmative. I am 
supported in this view by the Patna High Court in Messrs. 
Mohan Lai Mardeo Das v. Commissioner of Income-tax, Bihar 
and Orissa (V I. T. 0. 127).” 

J. N. Aggarwal, for the Commissioner. 

Kirpa Bam Bajaj, for the assessee. 

Judgment : — This is an income-tax reference, the question 
framed for decision being, whether the return furnished by the 
petitioner was an invalid return ? 

The reference relates to the assessment for 1931-32 made 
on an association of individuals carrying on business as hide 
merchants with their head office at Jullundar in British India 
and a branch business at Basti Nau in the Kapurthala State. The 
Income Tax Officer issued the usual notice under Section 22 (2) 
of the Income Tax Act requiring the assessee to furnish 
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return in the prescribed form and verified in the prescribed 
manner, setting forth his total income during the previous year. 
The notice was accompanied by the printed form of return 
prescribed under Rule 19 of the Indian Income Tax Rules, 1922. 
The assesses sent back the form of return to the Income Tax 
Officer with the entries “ about 800 ” and “ about 110 ” in columns 
2 and 3 respectively, against head 5, “ business, trade, commerce, 
manufactures, etc.” These figures were again qualified by 
the word “ about ” when entered in the column for “ total 
Besides this, the return did not show the period to which the 
income declared related, the space provided for that purpose iu 
the form of verification having been left blank. Again, note 5 (a) 
attached to the return requires that, where the accounts are kept 
on the mercantile accountancy system, t.e., book profit system, 
the return must be filled in the form prescribed thoreunder. 
This was not done, although the system of accountancy adopted 
by the assesses was the mercantile or book profit system. The 
Income Tax Officer accordingly treated the return as invalid and 
held that the notice under Section 22 (2) had not been complied 
with. There was a further default in respect of a notice under 
Section 22 (4). The Income Tax Officer accordingly procie.eded 
to make the assessment under Section 23 (4) of the Act. The 
assessment was followed by an application under Section 27 in 
which it was contended that the omission of the year of accounting 
in the verification form and of the statement contemplated by 
note 5 (a) were not such as could invalidate the return. No 
explanation was, however, offered for the qualification affixed to 
the figure of income entered in the return. The Income Tax 
Officer refused to re-open the assessment. The Assistant Com- 
missioner of Income Tax rejected the appeal by the assessee. 
Thereafter the Commissioner, on being asked to do so, referred 
the question already stated for the decision of this Court. 

A very similar case came before a special Bench of three 
Judges of the Rangoon High Court. This case is reported in 
Commissioner of Income Tax v. A. B. A. N. Chetiiyar Firm. 
The assessee in that case made a return in the prescribed form 
and, .under head 6, showed the profits or income in money- 
lending business about Rs. 6,000. None of the details required 

1—46 • 
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under note 5 were given and the income tax authorities treated 
the return as no return at all and ultimately made the assessment 
under Section 23 (4) of the Income Tax Act. It was held they 
were justified in doing so. 

It is unnecessary to give other authorities as we are in agree- 
ment with the Eangoon decision. In the case before us there is an 
additional circumstance, namely that, in the verification form, it 
was not shown to which period the income declared related. Had 
he been prosecuted under Section 62 of the Income Tax Act he 
could successfully have pleaded ^ not guility ’ on the ground that 
he had made no return. There is no question but that the decision 
of the income tax authorities is correct, and we would answer 
the question referred in the afldrmative. The assessee will pay 
the Commissioner’s costs. 

Question answered in the affirmative. 


[In the Lahore High Court.] 

LAHOEE ICE PACTOEIBS ASSOCIATION 

V. 

COMMISSIONEE OF INCOME-TAX, PUNJAB. 

Addision and Sale, JJ. 

June 22, 1934. 

Income Tax — Pooling Combinations — Assessabilitv — Mole of 
Assessment — Keperence — ‘ Assesses meaning of — Income Tax 
Act (XI OP 1922), Section 3. 

Four individuals^ one limited company , one registered firm and one 
unregistered firm entered into an agreement forming themselves into an 
association called the Lahore Ice Factories Association and agreeing to 
pool the%r profits to avoid competition. The Association was assessed 
as * an association of individuals ’ engaged in business. It was con- 
tended on its behalf that it was not a company or a firm or an associa- 
tion of individuals and it did not carry on business and so could not be 
assessed under Section 8 of the Income Tax Act, The High Court held 
that the question whether the * pool * was an assessee under Section 8 of 
the Income Tax Act and whether the assessment should he made 
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tndividiidlly or collectirehj ircre (fiiextiotif^ of law and directed the 
Commissioner to refer these questions to the High Court. 

Cases referred to : 

jAt Dayal Madan GoPAii In re, [1938J (I.L.Jt. 54 All. 846; 
A.l.li. 19.33 All. 77 ; 143 I.C. 390 ; 1933 I.T.K. 186). 

Sheo Dayal Khkmkha v. Joharmal MakmxjIj [1924] (I.L.ll. 50 
Cal. 549 ; A.I.li. 1924 Cal. 74 ; 75 I.C. 81). 

Pctiition under Section 66 (3) of the Lnoome Tax Act 
praying that the High Court may direct the Commissioner of 
Income Tax, Punjab, North West Pronlier Province and Delhi 
Province, Lahore, to dravr up a statement of the case and refer 
the same to the Court for opinion on the points of law involved 
in the case. 

Kirfa flam Bajaj, for the petitioner. 

J. N. Aggarwal, for tire respondent. 

JuDCrMENT. — An association known as the Lahore Jee Factor- 
ies Association has applied under sub-Seotion (3) of Section 66, 
Income Tax Act, against an order of the Commissioner refusing 
to state a case on the ground that no question of law arises. 

This association was formed by an agreement dated the 18th 
March, 1930, (a copy of which is at page 7 of the papers submit- 
ted with this application by which the seven entities mentioned 
in paragraph 2 of the agreement combined to pool their profits 
with the object of avoiding competition. The Association has 
been assessed in respect of profits amounting to Rs. 1,16,672 for 
the year 1931-32 ; and the main (luestion raised in this reference 
is whether such an association, as was formed by this agreement, 
is an assesses within the meaning of Section 3 of the Income 
Tax Act. 

The Association has been assessed by the income 
tax authorities “ as an association of individuals ” which 
was engaged in business ; and it was held that the profits 
thus earned Were clearly taxable. The main point urged by 
counsel in this application is that the association is not an 
association of individuals, and not engaged as such in trade or 
business ; and is not therefore a unit to which Section 3 of the 
Income Tax Act can apply. Accordingly it is contended that 
the Association is not liable to be taxed in its collective capacity. 
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In rejecting the application to state a case, the Commissioner 
has ohserved that the question whether the total profits of this 
Association were liable to be assessed collectively was not raised 
in the grounds of appeal to the Assistant Commissioner against 
this assessment. Actually, the first ground of appeal was “ that 
the assessee denies its liability to be assessed under the Act.” 
We accept the contention of the applicant’s counsel that this 
general ground of appeal sufficiently covers the two main points of 
law which the applicant sought to be referred for the decision of 
this Court. It is unnecessary to repeat these two questions here 
as we are of opinion that an important point of law is raised, 
which we propose to formulate on which the Commissioner should 
be required to state a case for the decision of this Court. 

It has been urged by counsel for the applicant that the Asso- 
ciation does not engage in trade in the sense of doing any business 
with outsiders and that its functions are too heterogenous to fall 
under Section 3 of the Income Tax Act. It appears that the seven 
share-holders of this Association consist of four individuals, one 
limited company, one registered firm and one unregistered firm. 
Under these circumstances counsel argues that the Association 
cannot be described either as a company or a firm or an associa- 
tion of individuals. A firm for the purposes of the Income Tax 
Act is a collective term for a number of persons who enter into 
partnership with one another, but it has been held in such autho- 
rities as Sheodapal Khemkha v. JoharmulManmul and Jai Dayal 
Madan Gopal, In re, that firms as such cannot enter into partner- 
ship with each other. The point therefore whether the asso- 
ciation in question can be held to be an assessee within the 
meaning of Section 3 of the Income Tax Act is clearly a question 
of law which it would be proper for the Commissioner to refer 
for the decision of this Court. 

After hearing counsel for the applicant we would formulate 
two questions for reference as follows : — 

(1) Is the pool an assessee under Section 3 of the Income 
Tax Act and if so under which category ? 

(2) How should the assessment be made in the present case, 
that is, whether collectively or individually ? 
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We accept this application to the extent of requiring the 
Commissioner to state a case and refer these two questions for 
the decision of this Court. 

Application allowed. 


[In the Lahore High Court.] 

NEKI DEVI 

V, 

COMMISSIONEK OF INCOME TAX. PUNJAB. 

Addison and Sale, JJ. 

June 27, 1934. 

I NcoME Tax — Beferenoe — Q uestion of law — Insuppioienoy 
OP Method of Accounting to Deduce Profits — Point Not 
ivAisED Before Commissioner — Income Tax Act (XI of 1922), 
Sections 13 and 66 (2). 

The qiiestion ivhether the evidence tendered before the income 
tax authorities established that the assesseebs method of accounting 
teas such that the profits and gains could not he properly deduced 
therefrom is not a question of law a7id cannot he referred if there loas 
evidence before the income tax authorities to come to a finding on the 
question and. they have acted on such evidence. 

An Assistant Commissioner who had heard an appeal was appoint- 
ed Officiating Commissioner and he revised his own order under 
Section 88 as Commissioner and- rejected an application under Sec- 
tion 66 {S), The assessee applied to the High Court under Section 66 (5) 
for a reference on the question whether the Assistant Commissioner 
loas competent to dispose of the application under Sections 88 and 
66 : Held, that^ as the competency of the Commissioner to deal with 

his own order as Assistant Commissio^ier was not raised in the appli- 
cation under Section 66 (J9) the High Court had no power to require 
the Commissioner to state a case on this question. 

Cases referred to : 

Commissioner of Income Tax, Burma v. C. P. L. E. Chbttiar 
Concern [1934] (I.L.R. 12 Rang. 322 ; 1934 I.T.B. 201). 
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V. P. R. P. L. Fiiiu V . Commissioner op Income Tax, Burma 
11983] (I.L.E. 11 Bang. 397 ; 1933 I.T.E. 319). 

Petition under Section 66 (3) of the Indian Income Tax Act, 
praying that the Commissioner of Income Tax, Punjah, be 
directed to state the case and to refer certain questions of law to 
the High Court. 

Shamair Chand and Qabul Ohand, for the petitioner. 

J. N. Aggarwal, for the Commissioner. 

Judgment. — This is an application by Bhrvmati Neki Devi 
for a mandamus to compel the Commissioner of Income Tax to 
state a case and to refer certain questions of law to this Court for 
decision in connection with an assessment made upon her. 

The assessee was served under Section 22 (4) of the Income 
Tax Act with a notice calling upon her to produce complete 
accounts for the accounting period 1931-32. Her brother Sakliira 
Ram, who is her representative, produced a cash book and lodger 
written in English which the Income Tax Officer found to bo 
incomplete. The Income Tax Officer also found that, besides 
the books produced before him, the assessee had an original set 
of books maintained in Hindi which had been withheld. He 
discovered that the books produced did not contain any account 
of certain large debts owed by various people named by him. 
Nor did they contain any capital account which would indicate 
the extent of the assessce’s investments. An omission was even 
found in the interest account which was produced. For these 
reasons the Income Tax Officer refused to adopt the books 
produced before him as the basis for his assessment and proceed- 
ed to frame his own estimate which he fixed at Rs. 20,000 as 
compared with the figure of 18,200 of tho previous year. It may 
be mentioned that the return of the assessee was for the sum of 
Rs. 12,052. 

There was then an appeal to the Assistant Commissioner of 
Income-tax. The facts given in the assessment order were not 
challenged in the grounds of appeal but the ominissions in the 
accounts were explained as being due to the fact that the 
assessee’s method of accounting was on the cash basis under 
which balances were not brought forward. The appeal was 
rejected on the ground that the accounts i produced were 
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incomplete and did not reflect tlie assesseo’s true income. There- 
after the assessee put in two applications to, the Commissioner 
of Income Tax under Sections 33 and 66 (2) of the Income 
Tax Act. 

The Commissioner of Income Tax interfered under Sec- 
tion 33 and reduced the assessable income to its. 16,904. He then 
gave the assesses an opportunity to withdraw from her applica- 
tion under Section CG (2) but she refused to do so. He refused 
to state a case to this Court for the following reasons : — 

The existence of original books in Hindi was not denied by 
the asscssce and they had been produced in the past. Besides, 
it was not explained why they were not produced when the notice 
under Section 22 (4) served called for complete accounts. There 
was thus a clear default within the meaning of Section 23 (4) and 
thus there was justification for the assessment being made to the 
best of the Income Tax Officer’s judgment. As the books had 
been found to be unreliable owing to the omission of important 
accounts he found that the assessment had been properly made 
under Section 23 (4) and that the plea of the assessee that the 
system of accounting was on the cash basis was merely frivolous, 
there being no question of the system of accounting liefore the 
Income Tax Officer when he was considering whether the ac- 
counts produced before him were to be. accepted or rejected. The 
question r.aised, therefore, in his opinion did not arise from tho 
facts ol the assossnumt. The real question which arose according 
to him was whether the method of accounting adopted by the 
assessee was such that tho profits and gains of his business could 
be properly deduced therefrom. As this was a question of fact 
determined by the Income Tax Oflicer on nvidouce ho found that 
no question of law arose. 

The question of law which we were asked to frame was 
whether the evidence tendered before the authorities established 
that the method of accounting was such that the profits and 
gains of the business could not be properly deduced therefrom. 
It seems to us that this cannot be said to be a question of law 
in the present case, for there was undoubtedly evidence upon 
which the income tax authorities acted. A similar question arose, 
before a Division Bench of the Bangoon Court in F. P. B. P. L. 
Firm V. Commissioner of hioome Tax, Burma and it was held that 
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the question was one of fact and the finding on the question 
being based upon material before the income tax authorities, no 
question of law arose. In our opinion no question of law arises 
in this connection. 

The only other point taken was that the two applications 
under Sections 33 and 66 (2) should not have been heard by the 
Commissioner of Income Tax as he was the Assistant Commis- 
sioner who had heard the appeal from assessment. The Commis- 
sioner of Income Tax had gone on leave and he was then officiat- 
ing for him. It has already been pointed out that the Income 
Tax Commissioner actually reduced the income tax considerably 
and was not prejudiced by the fact that he had heard the appeal. 
Further this is not a question which arises under the Income 
Tax Act. It was held in Gommissioner of Income Tax, Burma 
V. G. P,L. E. Ghettiar Goncern (I. L. R. 12 Rang. 322) that the 
High Court has no jurisdiction under Section 66 (3) of the In- 
come Tax Act to order the Commissioner of Income Tax to state 
a case and refer a question for the consideration of the High 
Court which the assessee has not duly required the Commissioner 
to refer under Section 66 (2). There is no doubt that this is the 
correct law and as the question whether he was competent to 
deal with the application under Section 66 (2) was not required 
to be referred by the Commissioner, this point cannot be taken 
before us. We might also note that there is nothing in the Act 
to prevent him from disposing of the application in question. 

For the reasons given we dismiss this application with costs. 

Application dismissed. 
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[In The Lahoee High Couet.] 

AHMAD DIN ALLA DITTA 

COMMISSIONEB OF INCOME TAX, PUNJAB. 

Addison and Sale, JJ. 

June 20, 1934. 

Income Tax — Kenbwal of Peomissoey Note — Inteeest Added 
TO Peincipal — Accounts Kept on Mercantile System — Whethre 
Interest Chargeable to Income Tax — Income Tax Act 
Act (XI OF 1922), Sections 4 & 13. 

The assesses who carried on money lending business took a reiiewal 
of a promissory note from a debtor^ The interest which had accrued 
due on the old note amounting to Us. 2^500 was added to the principal 
in the renewed note and was shown as income in the mterest account of 
the assesses and taken as a credit entry in the accoimts. The method 
of accounting employed by the assesses was admittedly the mercantile 
or booh profit system. The Commissioner of Income Tax held that in 
mew of the sy stein of accounting adopted by the assesses, income tax 
was chargeable on the sum of Us. 2,500 even though the assessee had 
not actually received the amount. On a reference by the Commissioner : 
Held, that as the assessee had chosen to adopt the mercantile basis of 
accountancy it was upon that basis and that basis alone that he could 
be assessed to income tax, and the amount in question loas properly 
chargeable with income tax. 

Cases referred to : 

Commissioner of Income Tax, Madras v. Subbamanyan 
Ghettiab [1927] (I.L.R. 50 Mad. 765 ; 104 I.O. 645). 

Feboze Shah v. Commissioneb of Income Tax, Punjab 
[1933] (1933 LT.R. 219 ; I.L.R. 14 Lah. 682; 144 L 0. 685; 
A.I.R. 1933 P.C. 198). 

Lakshmanan Ohettiyab V , Commissioneb of Income Tax, 
Madras [1929] (A. I. R. 1929 Mad. 675; 122 I. C. 610; 67 
M.L.J. 60). 

Eaghunandan Prasad Singh v. Commissioner of Income 
Tax, Bihar and Orissa [1929] (I.L.R. 9 Pat. 48). 

Eaghunandan Prasad Singh v. Commissioner of Income 
Tax, Bihar and Orissa [1933] (1933 I.T.R. 113; I.L.R. 12 
Pat. 305 ; 142 I.C. 446 ; A.I.R. 1933 P.C. 101). 

J-47 
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Case stated by the Commissioner of Income Tax, Punjab and 
N.W.P. Province, under Section 66 (2), Income Tax Act. 

The Statement of the Case was as follows : 

“ In a combined petition under Sections 33 and 66 (2) of the 
Income Tax Act, the petitioner Sh. Ahmad Din a partner in the 
registered firm of Messrs. Ahmad Din Allah Dittaof Lahore Can- 
tonment asks me to review the assessment of the firm for the year 
1931-32, or in the alternative to refer to the High Court the 
following question, alleged to be a question of law, arising out 
of the order passed under Section 31 in the appeal against the 
assessment : — 

‘‘ Whether under the circumstances of the case, the Income 
Tax Officer was justified in charging tax on a sum of Ks. 2,500.” 

2. The facts of the case are that Messrs. Haji Ahmad Din 
Allah Ditta is a registered firm, doing business in money-lending 
and the manufacture and sale of bricks and owns house property. 
The firm consists of two partners, Sh. Ahmad Din and Sh. Allah 
Ditta, each having equal shares. In connection with the assess- 
ment for 1931-32, the petitioner returned under Section 22 (2) of 
the Act, a net income of Rs. 1,961-8-4 from property, a net profit 
of Es. 6,021-6-1 from money-lending and a loss of Rs. 7,541-6-0 
in the briok kiln business. This reference is concerned only with 
the income from the money-lending business and will bo confined 
to it alone. In a statement of the income and expenses of the 
money-lending business attached to the return, the asscssee gave 
the following details : — 

Interest Income. 



Rs. AS. 

P. 

By income from interest on deposits in the 




Peoples Bank of Northern India, Gujrat 

.... 3,006 

12 

7 

By income from interest on deposit in the 




Lyallpur Bank, Gujrat 

.... 639 

14 

6 

By income from interest on deposits in the 




Punjab National Bank, Lahore 

.... 2,636 

13 

0 

By interest from sundry debtors 

.... 887 

0 

0 


Total ....(?) 7,270 8 1 
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A note was added to the return that “ the actual receipts 
(from interest) amounted to Rs. 887. The sum of Rs. 51,500 was 
included on account of interest on the renewed pro-notes executed 
by Sh. Hakim Din Pir Mahi of Sialkot. As this amount has not 
actually been received as income, it has not been shown in the 
interest income.” 

Prom the above total of Rs. 7,270-8-1, a sum of Rs. 1,249-3-0 
was deducted as interest paid by the assessee, the net income from 
money-lending business offered for assessment being thus 
Rs. 6,021-5-1. On an examination of the accounts produced by 
the assessee the Income Tax Officer found that the item of 
Rs. 2,500 referred to above, had been duly credited to the interest 
account along with the other items detailed above. It was however 
represented before him that the pronoto was got renewed by the 
debtor because the lattorliad made no payment cither towards the 
principal or towards interest so much so that later on a suit had 
to be filed against the debtor. There is no evidence on the file as 
to the institution of a suit beyond this verbal allegation before the 
Income Tax Officer. It was therefore argued before him that as 
the interest had not been received, it should not be included in the 
assessment. The Income Tax Officer rejected this claim of the 
assessee on the ground tliat the interest had been added to the 
principal and thenceforth borne interest and that it had been shown 
as income in the interest account in the assessee’s own books. He, 
therefore, assessed it to income tax. Thereupon an appeal was 
filed before the Assistant Commissioner in which the objection 
raised was “ that the inclusion of accrued interest in the renewed 
pronotes with a view only to save the transaction from becoming 
time-barred cannot be said to be income chargeable to tax within 
the meaning of Section 3 of the Income Tax Act The appeal 
was rejected by tho Assistant Commissioner on the ground that 
the interest in question had been shown as income in the interest 
account of the assessee and was taken as a credit entry according 
to the system of accountancy followed by him. 

3. The assessee has now asked me either to accept his 
contention under Section 33, or in the alternative to refer the 
question noted in para. 1 above for the decision of the High 
Court. I have refused to interfere under Section 33, and therefore 
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proceed to state a case to the High Court under Section 66 (2). 
The method of accounting found by the Income Tax OfiBoer and 
admitted before me as regularly employed by the assessee is the 
mercantile system of accountancy. Under this system entries 
are made in the accounts on the date not of receipt of money or 
expenditure of money but on the date of transactions irrespective 
of the date of payment. A profit and loss account prepared on 
this basis is accepted as evidence of the assessee’s income and 
assessment is made accordingly. If any part of these “ book 
profits ” is later on found to have become irrecoverable it is 
deducted from the assessment as a bad debt. Now it will be in- 
teresting to note here that the sum of Es. 6,383-8-1 returned by 
the assessee and offered for assessnient as interest received from 
various banks includes a sum of Es. 4,647-0-6 which represents the 
aggregate of a number of items of interest which were not actually 
realized but were merely adjusted and included in the renewed 
receipts of fixed deposits. The assessee has tried to distinguish 
the case of banks from individual depositaries on the ground of 
security, but the difference is only one of degree. It is therefore 
the method of keeping accounts according to which the assessee 
regularly enters in his profit and loss account the income which 
may not have been actually received, but is treated as such by the 
assessee for all the purposes of his business and its financial 
valuation which must form the basis of assessment. 

In 8ubramanyan Ghettiar v. Commissioner of Income 
Tax, on a similar question coming before it, the Madras 
High Court declared : “ The assessee in common with most 

of the business firms in India has chosen to adopt the 
mercantile basis of accountancy and not the cash basis. He 
cannot for the purposes of more conveniently carrying on his 
own business adopt the mercantile basis and then for the pur- 
pose of income-tax assessment adopt the cash basis. What the 
assessee seeks to do is whilst adopting the mercantile basis in 
regard to all the other entries of interest in his accounts to adopt 
an. entirely different basis, i. e., cash basis for the purpose of this 
one entry and to argue that interest had never been received in 
British India although it is entered as a profit in exactly the 
same way as all other credits of interest, all the other entries 
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being treated on the mercantile basis as money actually received. 
In our view once an assesses has adopted the mercantile basis 
of accountancy it is upon that basis and upon that basis alone 
that he is to be assessed. It would be an impossible position if 
an assesses after having adopted the mercantile basis were to 
call upon the Income Tax Officer to make a long and difficult 
inquiry with regard to the various items entered as profit in the 
accounts of the assessee in order to prove that sums were 
actually received in British India. 

In Seoretary to the Board of Rei'e?me v. Al. Ar.Bm. Aruna- 
chalam Chettiyar which the assessee’s counsel has cited before 
mo in support of his contention there is no suggestion that the 
dispute related to any entry in the accounts of the assessee or 
involved any question of the method of accounting adopted by 
the assessee, but there the sole question was whether interest 
which became due but was not realized w^as assessable or not. 
But even in that judgment it is clearly implied that interest, if 
it is adjusted in the accounts, as in the present case, is assessable 
to income tax. Again, it will be relevant to quote the following 
passage occurring on page 219 of Bustomji's Limitation Act : “ A 
transaction between a creditor and debtor whereby they agree 
that the amount due for interest should be added to principal 
and the whole amount carried forward in the creditor’s books as 
being due for principal is not different from a transaction where- 
in the creditor receives actual payment of the amount duo for 
interest and lends the same back again to the debtor. When 
both parties agree to such a settlement and the accounts are so 
adjusted, the adjustment operates as a payment of interest.” 

In the present case the renewal of the pronote is a proof of 
the parties having agreed to such a settlement which is accom- 
panied by an adjustment in the assessee’s books. It may be men- 
tioned that the payments of interest to his creditors similarly ad- 
justed by an assessee debtor in his books arc invariably admitted 
and allowed as deduction in the assessment of the debtor in 
accordance with Section 10 (3) which is practically on the same 
lines as Section 13. What therefore applies to expenses must 
equally apply to income. Moreover the institution of bad debts 
pre-supposes the assessment of what are called “ book profits ” 
and no claim for bad debts should ever arise if the only test of 
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the assessability of any item of interest were the cash receipt of 
money. I am, therefore, of opinion that the question should be 
answered in the aflirmative.” 

Eirpa Ram Bajaj, for the assessee. 

J. N. Aggarwal, for the Commissioner. 

Judgment : — The question of law referred by the Commis- 
sioner of Income Tax in this case is whether in the circumstances 
of the case the Income Tax Officer was justified in charging tax 
on a sum of its. 2,600. The facts are as follows : — 

The assessee returned inter alia a net profit of Rs. 6,021-3-1 


from money-lending. This sum was made up as 

follows : 




Rs. 

As. 

P. 

By income from interest on deposits in 




the Peoples Bank of Northern India, 




Gujrat 

3,006 

12 

7 

By income from interest on deposits in 




Lyallpur Bank, Gujrat 

639 

14 

6 

By income from interest on deposits in the 




Punjab National Bank, Lahore 

2,536 

13 

0 

By interest from sundry debtors 

887 

0 

0 

Total ....(?) 

7,270 

8 

1 


From this total Rs. 1,249-3-0 were deducted as interest paid 
by the assessee, the net income from money-lending business 
being thus declared at Rs. 6,021-5-1. A note was added to the 
return to the effect that the actual receipts amounted to Rs. 887 
and that the sum of Rs. 2,600 was not included on account of 
interest on the renewed promissory note executed by SheiJih 
Hakim Din Pir Mahi of Sialkot because this amount had not 
actually been received as income. 

When the accounts were examined it was found by the 
Income Tax Officer that the above item of Rs. 2,500 had been 
duly credited to the interest account along with the other items 
detailed above. It was represented to him that an old promis- 
sory note was renewed and that interest was added in the new 
promissory note and that as the interest had not been collected 
in cash, it should be excluded from assessment. This claim was 
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rejected on the grounds that as the interest had been added to 
the principal in the new promissory note, it thenceforward bore 
interest and that it had been shown as income in the interest 
account in the assossee’s own books. The Assistant Commis- 
sioner rejected the appeal on the ground that the interest in 
question had been shown as income in the interest account of the 
assessoe and was taken as a credit entry according to the system 
of accountancy followed by him. 

The assessoe then asked the Gomiiiissioner of Income Tax 
either to accept his coiitention or in the alternative to refer the 
question for the decision of this Court. The Commissioner refus- 
ed to interfere under Section 3d but stated the case to the High 
Court under yection 66 (2). Ho found that the method of account- 
ing admitted before him to have been regularly employed by the 
assessoe, was the so-called mercantile system of accountancy or 
book profit system. Under this system entries are made in the 
account on the date not of the receipt of money or expenditure of 
money but on the date of the transactions irrespective of the date 
of cash payment. A profit and loss account prepared on this basis 
is accepted as evidence of the assessco’s income and assessment 
is made accordingly. If any part of these “ book profits is later 
on found to have become irrecoverable, it is deducted from the 
assessment as bad debt. According to this method the assessee 
regularly entered in his profit and loss account income which 
might not have been actually received but was treated as such 
by the assessee for all purposes of his business and the Commis- 
sioner was of opinion that it was the financial valuation, accord- 
ing to this method, which must form the basis of assessment. 

In our judgment the opinion of the Commissioner is correct. 
It was held in Com?nissioner of Income Tax, Madras v. Subrah- 
7nanyan CJiettiyar (I. L. R. 50 Mad. 765), that as the assessee 
had chosen to adopt the so-called morcantilo basis of accountancy 
in keeping his accounts, it was upon that basis and upon that 
basis alone that he was to be assessed to income tax under Sec- 
tions 10 and 13 of the Act. Of course, as already stated, if the 
debt turns out to be a bad debt later on, allowance is then made 
for it. Another Special Bench of the Madras High Court took 
the same view in Laishmanan Ghettiyar v. Commissioner of In- 
come Tax (A.I.R. 1929 Mad. 676). 
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In Baghunandan Prasad v. Commissioner of Income Tax, 
Bihar d Orissa (I.L.E. 9 Pat. 49) it was held that where a mort- 
gagee keeps his accounts on the cash system and his books of 
account contain no entries showing that he has realized or treated 
as realised the interest stipulated for in a bond which provides 
for unpaid interest to be added to the principal loan at the end 
of stated periods the interest is assessable only when it is actually 
received by the mortgagee. This case went to the Privy Council 
where it was decided [see Baghunandan Prasad Singh v. Com- 
missioner of Income Tax (I. L. R. 12 Pat. 305) ] that when a 
mortgage has been accepted in discharge of the principal and 
interest due under an earlier mortgage, and the mortgagees’ 
books of account do not treat the interest as being thereby paid, 
the interest does not become a profit or gain assessable to income 
tax until the amount is realised. It follows that it depends upon 
the method of accountancy as to whether the interest is taxable 
when it accrues or when it is paid. 

There is another decision of their Lordships of the Privy 
Council in Feroze Shah v. Commissioner of Income Tax, Punjab 
(I. L. R. 14 Lah. 680), which may be referred to. In assessing 
the appellant to tax under the Indian Income Tax Act in respect 
of his profits as a timber merchant the Income Tax Officer and 
the Assistant Commissioner found (1) that according to the 
appellant’s usual method of keeping his books sales were 
recorded when they were effected, irrespective of whether 
payment was then made, and (2) that, as the rate of profit 
could not be deduced from the books, a flat rate of 32J per cent. 
on sales, which had been applied in the two previous years 
without objection, should be applied, Having regard to 
the first finding and bo Section 13 of the Act sales made during 
the year of accounting were brought into charge, although they 
were not recorded in the books until later. The appellant sought 
to have a ease stated for the opinion of the High Court relative 
to the two findings above stated, the second not being challeng- 
ed as to principle. It was held by their Lordships that the 
High Court had rightly refused to require a case to be stated 
under Section 66 of the Act, as the findings in question were 
findings of fact. In the course of their judgment their Lordships 
stated as follows : 
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“ Too much emphasis had, they think, throughout the cas e 
been attached to the use by the Income Tax OfiScer aiid the 
Assistant Commissioner of the term ‘ mercantile system The 
finding of both, in its essential substance, was that the appellant’s 
system of accounting, by whatever name called, required the in- 
clusion in his accounts of 1926-27 of the Rs. 90,618 referred to, 
and the only question open to judicial determination is whether 
there was any evidence before these oflicers upon which they 
might so find. ” 

In the case before us the system of accounting is not disput- 
ed and it follows that the sum of Es. 2,500 in question was 
properly included in the assessment. 

Our reply to the question therefore, is in the affirmative. 
The Commissioner will get his costs from the assesses. 

Question answered. 

[In the Allahabad High Court.] 

BEHART LAL CHATTERJI 

V. 

COMMISSIONER OF INCOME TAX, U.P. 
Niamatullah and Bennet, JJ. 

October 27, 1933. 

Income Tax — Best Judgment Assessment — Return Not 
Signed and Verified — Power to Make Best Judgment Assess- 
ment-Assessment UNDER Section 23 (4) — Power to Deter- 
mine Tax Patable and to Issue Notice of Demand — Income 
Tax Act (XI of 1922), Section 22 (1), (2) and (3), Section 23 
(2) & (4). 

An assessment to the best judgment can be made under 
Section 23 (4) of the Income Tax Act if there is a failure to make 
a return under Section 22 (1) or 22 (2). It is not necessary for 
applying Section 23 (4) that there should be a non-compliance 
with a notice under Section 22 (4). 

In making an assessment under Section 23 (4), the Income 
Tax Officer has power to determine not only the amount of income 
hut also the tax payable upon it, and, therefore, a notice can be 
validly issued under Section 29 when the Income Tax Officer has 
made a best judgment assessment under Section 23 (4). 

1—48 
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Where a return is not signed and verified there is no valid 
return at all and the Income Tax Officer loould he j^lstified in 
malting an assessment to the best judgment under Section 23 (4). 
Such a return is not an ‘ incomplete ’ return within the meaning 
of Section 23 {2) hut no return at all. 

Cases referred to : 

Abhex Eam Chunni Lal [1933] (1933 I.T.R. 126 ; 145 1.C. 
662; A.I.R. 1933 All. 197). 

Basdeo V. John Smidt [1899] (I.L.R. 22 All. 55 ; 1899 
A.W.N. 172). 

Chhotet Lal, In re [1931] (137 I.C. 77 ; A.I.R. 1932 All. 
83 ; 5 I.T.C. 466.) 

Shib Deo Misra v. Ram Prasad [1926] (I.L.R. 46 All. 637 ; 
80 I.C. 938 ; A.I.R. 1925 All. 79). 

Case stated by the Commissioner of Income Tax, United 
Provinces, under Section 66 (2) of the Income Tax Act 
(XI of 1922). C.M.A. No. 439 of 1932. 

P. L. Banerji and H. P. Sen, for the assesses. 

E. Verma, for the Commissioner. 

Judgment. — This is an Income tax reference by the Commis- 
sioner of Income Tax to this Court. The following three 
questions have been referred to this Court : 

“ (1) Whether the assessment made without issuing a notice 
under Section 22 (4) is not an assessment to the best of judgment 
as contemplated by Section 23 (4) and is illegal. 

(2) Whether the issue of a notice of Demand under Sec- 
tion 29, with respect to an assessment made under sub-Seotion (4) 
of Section 23, wherein no power to determine the sum payable 
by the assesses on the basis of such assessment has been confer- 
ed on an Income Tax Officer, is illegal ; and 

(3) Whether a return made under Section 22 (2) on the 
form supplied to the assessee by the Income Tax Officer with the 
omission of signatures is an incomplete return contemplated by 
Section 23 (2) and the assessment in such case could not be made 
without issue of a notice under this section vis., 23 (2). ” 

The facts of the case, as stated are that a notice under 
Section 22 (2) of the Income Tax Act was sent to the assesses 
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and (jiiuc was extended and in conipliauce with that notice he sent 
a return which was not signed on any of its pages and was not 
verified. The Income Tax Officer held that no return at all had 
been sent, and, therefore, he made a best judgment assessment 
under Section 23 (4). 

The first question which has been referred suggests that there 
is some necessary connection betweem Section 22 (4) and Section 23 
(4). Section 23 (4) applies where there is a failure to make a 
return under Sectioji 22 (1) or (2) or where there is failure to 
comply with all tlic terms of a notice issued under snb-Section (4) 
of Section 22. It is not correct, therefore to assume that in 
every case where Section 23 (4) is to apply there must be a non- 
compliance with Section 22 (4). 

The next question (No. 4 in the printed record) is framed on 
the point that in Section 23 (4) the final words of the sub-section 
are that “ the Income Tax Officer shall make the assessment to 
the best of his judgment.” In sub-Scctious (1) and (3) of Section 23, 
the language used is slightly different and it states that the In- 
come Tax Officer shall “ assess the total income of the assessee, 
and determine the sum payable by him on the basis of such 
return,” or in the case of sub-section (3), “ of such assessment.” 
The learned Counsel desires to draw a distinction between the 
language of the three sub-sections, and he argues that as sub-sec- 
tion (4) does not specifically state that the Income Tax Officer 
shall determine the sum payable by the assessee, therefore the 
Income Tax Officer has no power to determine the sum payable. 
In other words, he argues that sub-Seotion (4) only empowers the 
Income Tax Officer to ascertain the amount of taxable income and 
does 'not empower him to calculate the amount of tax payable by 
the assessee. For this proposition the learned Counsel referred 
to In re Chhoiey Lai, (137 I.C. 77) In that case the question at 
issue was whether the notice under Section 34 in regard to 
super-tax on the ground that some income had escaped assess- 
ment was valid. A Bench of this Court held that the words 
“ had escaped .assessment ” could not apply, because the 
whole income had been assessed to income tax, although 
it had not been assessed to super-tax. The Bench however 
did hold that another portion of. Section 34, would apply 
which refers to income which “has been assessed at too low a 



INCOME TAX EEPORTti 


[1931 


3S0 

rate.” In the course of the judgment the Bench made a refer- 
ence to the meaning of the words “ assessed ” and “ assessment ” ; 
and the learned Counsel contends that what was stated in that 
ruling should be applied in the present case. But there are two 
reasons why we cannot accept his argument. In the first place 
as pointed out the question before that Bench was one of super-tax 
and the meaning of the words “ escaped assessment ” in Section 34. 
In the second place, the Bench by some oversight did not refer to 
the definition of the word “ assessee ” in Section 2 (2) of the Act. 
In this definition it is stated “ assessee ” means “ person by whom 
income tax is payable.” We would naturally interpret the word 
“ assessment ” in consonance with that definition ; and we con- 
sider that the word “ assessment ” in Section 23 (4), means deter- 
mining the total taxable income and the sum payable on it. 
Therefore we consider that a notice could be validly issued under 
Section 29, when the Income Tax Officer had made a best judg- 
ment assessment under Section 23 (4). 

The last question concerns the return which was sent by the 
assessee without being signed or verified. The learned Counsel 
referred to the plaint in a civil suit and argued that under certain 
rulings a plaint, although not in regular form could be taken as of 
some effect. One of these rulings is Basdeo v. John Smidt (22 A. 
56). There the point was taken for the first time in appeal that 
the plaint had not been duly signed by the plaintiff or by anyone 
authorized by him. It was held that this did not necessarily 
make the plaint void and that the defect ]uight be taken to have 
been waived by the defendant and might have been cured by 
amendment at any stage of the suit and was not a ground for inter- 
ference in appeal. In 8hib Deo Misra v. Bam Prasad (46 A. 637) 
it was held that a plaint which had been filed without due verifica- 
tion could be verified at a later stage of the suit even after the 
expiry of limitation. We do not consider that any analogy can 
be drawn from a plaint. The specific section in the Income Tax 
Act dealing with the return in question is as follows : — 

“22 (2). In the case of any person other than a company 
whose total income is, in the Income Tax Officer’s opinion, of 
such an amount as to render such person liable to income tax, 
the Income Tax Officer shall serve a notice upon him requiring 
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him IjO furnish, within such period, not being less than thirty 
days, as may be specified in the notice a return in the prescribed 
form and verified in the proscribed manner setting forth (along 
with such other particulars as may be provided for in the notice) 
his total income during the preA'ious year.” 

It is a necessary ingredient of the return that it should be in 
the proscribed form and should be verified in the prescribed mam 
ner. It is provided in Section 62 of the Income Tax Act that : 

“ If a person makes a statoinmit in a verification which is 

false ” he may lie prosecuted under Section 177 of the Indian 
Penal Code. Importance, therefore, is attached to the verification 
and signature on the return. The question lias been licfore this 
Court on previous occasions, and as recently as August 18, 1933, in 
Miscellaneous Case No. 387 of 1932, the application of Mathura 
Das Chunni Lai asscssee, this Bench held that there was a failure 
on the part of the asscssee to submit a proper return where the 
return under Section 22 (2) did not bear the verification required 
by the Act and did not bear the signature of the assesseo, and 
further that this failure justified the best judgment assessment 
under Section 23 (4) by the Income Tax Officer. There is another 
case in the matter of Abhey Ram I'^hunm Lai. In this there was 
a failure to make a return of income tax in regard of the different 
branches of the business of the assesseo, and it was held that the 
assesseo had deliberately failed to comply with Section 22 (2) and 
that the Income Tax Officer was entitled to inako a best jiidgmont 
assessment under Section 23 (4). 

It was further argued by the learned Counsel that the 
failure to sign and verify the return is a matter which will come 
under Section 23 (2). That sub-section refers to the case where 
“ the Income Tax Officer has reason to believe that a return 
made under Section 22, is incorrect or incomplete The learned 
Counsel argued that in the present case the return was 
incomplete, because signatures and verification were lacking; 
but we do not consider that the word “ incomplete ” in 
Section 23 (2) can cover the defect in the present case, because 
in that sub-section it is laid down that the Income Tax Officer 
should send notice to the assesseo requiring him to produce 
evidence on the point. Now evidence would not be required for 
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Lhc purpose of adding the verification or the signature Lo a return. 
Therefore; incompleteness, which is contemplated by the sub- 
section, is not the incompleteness which arises from non-verifica- 
tion and want of signature For the reasons given above we 
consider that the defects in the return in the present case do not 
bring the return under Section 23 (2) and, therefore, the answer 
to the last question is against the assessee. 

As the case for the assessee fails on all points, we direct that 
the assessee should pay costs, including the costs to the Depart- 
ment, which we assess at Rs. 150. Let a copy of our order be 
sent to the Income Tax Commissioner. 

Reference answered accordingly. 


[In The Lahore High Court.] 

DIWAN CHAND 

V. 

COMMISSIONEE OF INCOME TAX, TCNJAB. 

Addison and Sale, JJ. 

June 26, 1934, 

Income Tax — Reference — Method op Accounting — Arbi- 
trary Assessment — Income Tax Act (XI op 1922), Sections 13 
AND 66 (2). 

Under the ‘proviso to Section 18 of the Income Tax Act, theliicovic 
Tax O/ffcer is the sole arbiter on the qiiesUon of the possihiht^j of 
deducing the income, profits and gams from the method of accounting 
employed by the assessee and if on adequate evidence the Income Tax 
Off icer finds that the accounts are not maintained in such a way as 
to indicate the true income, profits or gams, the Comynissioner cannot 
he required to refer the case to the High Court, 

Gokul Chand Jagannath V, Commissioner of Income Tax, 
Punjab [1926] (94 I. C. 128 ; 2 I, T. C. 180 ; A. I, R. 1926 Lab. 446) 
followed. 

Petition nnder Section 66 (3), Indian Income Tax Act, 1922, 
praying that the Commissioner, Income Tax, Punjab and 
N.W.F.P., be directed to state a case and refer the same to the 
High Court. [No. 396 of 1933.] 

D, G, Balli^ for the assessee. 

J, N, Aggarwal and Asa Bam Aggarwal, for the Commis- 
sioner. 
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Judgment : — The assesseo, Diwan Chand Kabari of Rawal- 
pindi Cautomnent, asked the Commissioner of Income Tax to 
make a reference to the High Court for decision of certain ques- 
tions alleged to be questions of law which he stated arose in con- 
nection with the assessment. The Coimuissioner refused to do 
so and the petitioner has applied for a mandamus. 

The facts are as follows ; — The Income Tax Officer estimated 
Rs. 4,000 as the income from the sale of second hand tyres and 
tubes etc., and Rs. 4,023 from interest from the money-lending 
business. As regards the first item, the assessee declared his 
total sales to be Rs. 3,259 against Rs. 12,372 in the previous year. 
An explanation was called for .as to this fall in the sales and no 
satisfactory reply was received. The Income Tax Oflicer there- 
upon rejected the sales account and proceeded to assess the peti- 
tioner under the proviso to Section 13 of the Act. There was an 
appeal to the Assistant Commissioner who again went into the 
accouuts and found that no proper goods account had been main- 
tained. The sale declared had only been sorted out on a sheet 
of paper. It was alleged before the Assistant Commissioner that 
no purchase had been made by the assessee during the accounting 
period but the Assistant Commissioner found after going into the 
books that this statement was incorrect and that as a matter of 
fact purchases had been made during the year and no account of 
them kept. He therefore hold in connection with the second 
hand tyres and tubes business that the method of accounting adopt- 
ed was such that the true income could not be ascertained there- 
from and that the Income Tax Officer was right in computing the 
income upon such basis and in such a manner as he might deter- 
mine. Further with respect to the money-lending business the 
Assistant Commissioner found that no proper accounts had been 
produced and that the books which were produced did not show 
the disposal of large sums of capital realised. This being the 
state of affairs, the Income Tax Officer had no alternative but to 
assess in the manner he did. 

On these facts the Commissioner of Income Tax held that 
the only question which arose was whether the accounts were 
maintained in such a way that they indicated the true income of 
the assessee. This he said was a question of fact which had been 
determined by the Income Tax Officer and the Assistant 
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Oommissioner on adequate evidence and be therefore refused to 
refer the case as no question of law arose. 

On the above fact it seems to us that this application must 
fail. It was held by a Bench of this Court in Gohil Chand Jagan- 
nath V. Commissioner of Income Tax, Punjab, that under the 
proviso to Section 13 the Income Tax Oflicer is the solo arbiter 
on the question of the possibility of deducing the income, profits 
and gains of the assessee from the method of accounting employ- 
ed by him. 

For reason given it seenis to us that the income-tax autho- 
rities acted on adequate evidence and that no question of law 
arises for decision. We dismiss the petition with costs. 

Application dismissed. 


[In the Lahoee High Couet.] 

SAYAD ASHGAK ALI SHAH 
?>. 

ACHUR MAL and anotiiee. 

Addison and Beckett, JJ. 

June 6, 1934. 

Income Tax — Evidence as to Documents Peoddced 
Befoee Income Tax Authoeities — Peivilege- Income Tax 
Act (XI OP 1922), Section 54. 

Section 64 of the Income Tax Act excludes not only evidence 
as to the contents of documents prodiiced before the income-tax 
authorities but also evidence of the fact that account boohs had 
been produced before them. Income-tax authorities cabinet there- 
fore be summoned to give evidence that certain boohs had been 
produced before them. 

First Appeal from a decree of the Subordinate Judge of 
Ludhiana. [Appeal No. 991 of 1930]. 

Bashir Ahmad, for the appellant. 

Achru Bam, for the respondent. 

Judgment. — These are two connected appeals, both arising 
out of a mortgage created by Sayad Asghar Ali Shah, the 
defendant, in favour of Lala Gurdit Chand, father of the 
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plaintifEs, on the 3rd May, 1916. The validity of this mortgage 
is not in dispute, and the only dispute is with regard to pay- 
ments that have already been made thereon. 

[After referring to the facts of the case which are not 
material for this report, his Lordship proceeded.] 

The payment made in 1922 is the only payment which the 
defendant has been able to prove by any other evidence than his 
own oral statement. A very much larger amount was already 
due by that time in the way of interest, and it was certainly for 
him to show that this payinent was made in reduction of the 
capital sum due on the mortgage. He has no evidence of his own 
to offer on this point and the only argument urged on his behalf 
is that he has been ijnproperly deprived of the use of the account 
books maintained by the defendants or their father to support his 
allegations. With regard to these accounts books, one of the 
plaintiffs has stated on oath that his father, although a rich man, 
conducted his dealings in such a way that there was no need for 
him to maintain any regular books of account, and the account 
books of the plaintiffs themselves were open to inspection. 

In order to counter this assertion the defendant made an 
attempt to summon a member of the income-tax collection staff 
with a view to show that Grurdit Chand had at one time produced 
books of account before the income-tax authorities. The Com- 
missioner of Income Tax refused to provide the necessary faci- 
lities, claiming privilege under Section 54 of the Income Tax 
Act, 1922. Under this section, no Court may require any public 
servant to produce before it any document produced before the 
income-tax authorities under the provisions of the Act, nor may 
it require him to give evidence before it in respect thereof. It 
is to be noted that the Act does not merely exclude evidence 
with regard to the contents of any documents which may be pro- 
duced before the income tax authorities for purposes of assess- 
ment, but it forbids any evidence with regard to such documents. 
It seems to us that this provision is wide enough to exclude 
evidence to the effect that account books have been produced be- 
fore the Income Tax Officer, and that the interpretation placed 
on the section by the Commissioner of Income Tax was correct. 

[The remaining portion of the judgment is not material to 
this report-] 

1—49 
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[In The Eangoon High Couet.] 

A. A. E. CHETTIYAE PIEM 

COMMISSIONEK OP INCOME TAX, BUEMA. 

Page, C.J., Baguley, Ba U, Leach and Mackney, JJ, 

June 13, 1934. 

Income Tax — Penalty — Maximum Amount — Principles op 
Calculation — Best Judgment Assessment — True Incoi^ik Much 
Less — Calculation of Penalty — Indian Income Tax Act (XI of 
1922), Sections 23 (4), 28 (i) and (3) 

The aasessees returned their assessable income at Rs. 6,310, The 
Income Tax Officer foujid that the assessees had not ^produced all their 
accounts and assessed their inco7?ie at Rs» T5,S02, under SecUo7i (4) 
of the Inco'fne Tax Act. hi an enquiry under Section 28 (3) the 
accoimts tvere produced, it was found that the real i^icome was 
Bs. 37,626, and a pe^ialty of Bs. 7,125-12-0 loas imposed, being the 
difference between the tax on the income declared by the assessees and 
the tax on the mcome on which the assessment was made. On appeal, 
the Assistant Commissioner gave credit to the assessees in respect of a 
further sum of Bs. 11,499, and reduced the amount of the perialty to 
Bs, 6,682-9-0, being the difference bekoeen the tax due on Bs. 76,892 
and the tax due on Bs. 17,809, It ivas contended on behalf of the 
assessees that the maximum penalty that could he imposed under 
Section 28 (I) was the difference between the tax on Bs. 6,810 a 7 id the 
tax on Bs. 37,626. On a refere7ice by the Go7n7tiissioner : Held, 
affirming the rule laid down in Commissioner of Income Tax, Burma 
V. A. A, R. Chettiyar Pirm (LL.E. 12 Rang. 258), that the maximum 
penalty which could be imposed under Section 28 {!) is determined by 
ascertaining the difference bekoeen the amount of the tax on the in- 
come set out in the false retur7i and the amount of tax 07i the 
income in respect of which assessment has been made, and the amount 
of penalty iinposed in this case had been properly deteriiiijied by the 
income tax authorities. Held further, that the quantum of the peiialty 
that is to be imposed under Section 28 within the statutory limit is 
a matter of fact and not of law and is to be determined by the income- 
tax authorities and not by the Court . 



1934] A.A..B. OHETTITAB FIRM r. COMMSll. OF INCOME TAX 


387 


Cases referred to : 

Commissioner of Income Tax, JIiikma v. A.A.E. Chettiyae Firm 
[1933] (1933 I.T.R. 285 ; I.L.E. 11 Bang. 75 ; 1421.0. 785 ; A.I.E 1933 
Bang. 30). 

Emperor v. Hoosenalry & Co. [1920] (I.L.E. 43 Mad. 498 ; 1 
I.T.C. 148; 38 M.L.J. 333 ; 65 LG. 1003). 

K. M. 0. Chettitar Firm v. Commissioner of Income Tax, 
Burma [1934] (I.L.E. 12 Bang. 208; 1934 I.T.E. 159). 

Case stated by the CSinmissioner of Income Tax, Burma 
under Section 66 (2), Income Tax Act [Civil Ref. No. 4 of 1934]. 

Foucar, for the assessccs. 

Government Advocate., for the Crown. 

' Page, C.J. — The quostLou propounded is — “ Whether the 
amount of the penalty imposed in this case has been properly 
computed, having regard to the provisions of Section 28 of the 
Income Tax Act.” 'i’he material facts arc as follows : 

For the purpose of assessment of income tax for the year 
1930-31 the assessees, who carry on business as money-lenders 
at Maubin, returned their assessable income at Rs. 6,310. The 
Income Tax Officer, being satisfied “ that the accounts produced 
did not contain the whole of the assessees money-lending transac- 
tion, and that the assessees had other accounts which were not 
produced” assessed their income at Rs. 75,892 under Section 23 
(4) of the Act. The assessment at that figure is now final and con- 
clusive. Thereafter proceedings wore taken under Section 28 (1) 
of the Act for the purpose of imposing a penalty upon the 
assessees. 

Section 28 (1) runs as follows : 

“ If the Income Tax Officer, the Assistant Commissioner or 
the Commissioner, in the course of any proceedings under this 
Act is satisfied that an assesses has concealed the particulars of 
his income or has deliberately furnished inaccurate particulars 
of such income, and has thereby returned it below its real 
amount, he may direct that the assesses shall, in addition to the 
income tax payable by him, pay by way of penalty a sum not 
exceeding the amount of the income tax which would have been 
avoided if the income so returned by the assesses had been 
accepted as the correct income.” 

Now, under Section 28 (3) : 
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“No order shall ho made under sub-Sccliou (1) or sub-'Sec- 
tion (2), unless the assessee or partner, as the case may be, has 
been heard, or has been given a reasonable opportunity of being 
heard.” 

At an enquiry held pursuant to Section 28 (3) the assessees 
“ produced the accounts previously concealed, and the Income 
Tax OflBcer found that according to these hooks the assessees’ in- 
come was Ks. 37,526,” and imposed a penalty of Ks. 7,125-12>0 on 
the assessees, being “ the difference between the tax on the income 
declared by the assessees and the tax on the income on which the 
assessment was made.” On appeal the Assistant Commissioner 
gave credit to the assessees in respect of a further sum of 
Es. 11,499 and reduced the amount of the penalty to 
Es. 6,582-9-0, the penalty imposed “ representing the difference 
between the tax due on the assessed income Es. 75,892 and the 
tax due on Es. 17,809.” The order of the Assistant Commis- 
sioner was confirined by the Commissioner. In these circum- 
stances the assessees contend that the maximum penalty which 
could have been imposed under Section 28 (1) was the difference 
between the tax on Es. 6,310 and the tax on Es. 37,520. Mr. 
Foucar, on behalf of the assessees, submitted that the question 
to be decided was the amount of income tax that would have been 
avoided if the false return had been accepted as a corret return 

the date when the false return was made. He contended 
that as at that time the estimated assevssment under Section 23 (4) 
had not yet been made it followed that the only two figures that 
could have been taken into consideration were {i) the amount of 
income set out in the false return and {ii) the atuount of the true 
income as subsequently ascertained in the course of the inquiry 
pursuant to Section 28 (3). I do not see my way so to read the 
section. As the Commissioner has pointed out in his order of 
17th January, 1934 : 

“ When an assessee seeks to evade tax, the amount he tries 
to evade is the difference between the tax on his returned income 
and the tax on his real income. Granted. But Section 28 is not 
concerned with what the assessee tries to do ; it is concerned 
with what the Income Tax Officer can do when he detects the eva- 
sion. And it measures the penalty by the amount of tax that 
Government would in fact have lost if the return had been 
accepted.” 
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It appears to me, as my brothers pointed out in the course 
of the argument, that “ the amount of income tax which would 
have been avoided if the income so returned by the assessee had 
been accepted as the correct income ” is the amount of income 
tax which the assessees have been compelled to pay, but which 
they would not have paid if their false return of assessable 
income had been accepted as correct. Or, to put the matter in 
another way, the assessees have in fact paid income tax on X 
income, while if their false return had been accepted they would 
have paid income tax only on Y income. By paying income tax 
on Y, therefore, the assessees would have avoided paying income 
tax on X minus Y. 

In The Commissioner of Income Tax, Burma v. A. A. R. 
Chettiyar Firm, it was held that 

“ the maximum penalty that can be imposed under Section 
28 (1) is a sum representing the difference between the tax on 
the income declared by the assessees and the tax on the income 
ascertained under the Income Tax Act in respect of which the 
assessment has been made ” ; 

and in M. 0. Chettiyar Firm v. The Commissioner of 
Income Tax, Burma. 

“ that in imposing the penalty the maximum limit that is 
placed upon the quantum is that the penalty must not exceed 
the difference between the amount of the tax on the income 
assessable under the Act, and the amount of the tax upon the 
assessable income as returned by the assessee. It the present 
case the Commissioner of Income Tax in the exercise of his 
discretion did not impose the maximum penalty, and in proceeding 
under Section 28 the income tax authorities ought to act fairly 
and reasonably in the circumstances of each case, as the Commis- 
sioner appears to have done in the present case. But the quantum 
of the penalty within the statutory limit that ought to be imposed 
is a matter of fact and not of law, and is to be determined by the 
income tax authorities, and not by the Court.” (See also King- 
Emperor Y. Soosenally d Co.) 

In my opinion the maximum penalty which can be imposed 
under Section 28 (1) is determined by ascertaining the difference 
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between the amount of the tax on the income set out in the false 
return and the amount of the tax on the income in respect of 
'which the assessment has been made. But, as was laid down in 
The Commissioner of Income Tax, Burma Y. A. A. B. Ghettiyar 
"Firm : 

“ Whether a penalty ought to be imposed, and, if so, the 
amount of the penalty, are matters that, subject to Sections 30 to 
32, lie within the discretion of the Income Tax Officer, and upon 
these questions the assessees are entitled to be heard: (Section 28, 
sub-Seotiou 3). In my opinion, in such an enquiry evidence 
adduced by the assessee purporting to disclose the real income of 
the assessee is relevant and admissible, not for the purposes of 
varying or affecting the assessment made for the purpose of impos- 
ing the tax under the Act, but in order to show either that no 
penalty ought to be imposed, or that the amount of the penalty 
ought to be less than the maximum prescribed under Section 28.” 

In our opinion the construction that was placed upon Section 
28 in The Commissioner of Income Tax, Burma v. A. A. B. 
Ghettiyar Firm was correct, and we answer the question propoun- 
ded in the affirmative. 

Baguley, J. — I agree. 

Ba, IJ, J. — I agree. 

Leach, J. — I agree. 

Maoknby, j. — I agree. 

Beference answered accordingly. 


[In The Ban goon High Court.] 

THE COMMISSIONER OP INCOME TAX, BURMA 

V. 

R. JOHNSTONE. 

Page, C.J., Baguley and Ba U, JJ. 

June 13, 1934. 

Income Tax — Gratuity Payable to Employee on Termination 
OS' Service — ^Insolvency op Employer — Gratuity Paid by Out- 
sider — Casual and Non-rboubring Receipt — Income Tax Act 
(XI op 1922), Sections 6 (vi), 7 and 12. 
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The assessee who was at one time in the service of the British 
India Steam Navigation Company as a ptirser joined Bulloch 
Brothers d' Co., Ltd., who were the agents of that steamship com- 
pany in Rangoon. There was an understanding hetiveen him and 
the latter company {hut no legal contract) that he ivould he paid 
a gratuity on the termination of his service if it had been satis- 
factory. Bulloch Brothers d Co., suhseq^iently went intoliquida- 
tion. Lord Inohcape, who was interested in both the companies 
and tvho ivas also interested in the well-being of the assessee and 
his co-worhers who luere in a similar plight, voluntarily paid the 
assessee a sum equal to the gratuity which he expected from the 
company, and took an assignment of any claim that the assessee 
might have against the company. Inco me tax was levied on this 
stem under Sections 6 {vi) and 12 of the Act. 

Held, that the sum loas neither ^ salary ' within Section 7 
nor income derived from other so urccs ” within Section 6 {vi) 
or Section 12 but was exempt from income tax tinder Section 4 
(5) {vii) as being a receipt of a casual and non-recurring nature 
not arising from the exercise of the assessee’s occupation, or by 
way of addition to the remuneration of the assessee. 

Oases referred to : 

COMMISSIONEE OP INCOME TaX, BeNOAL V. ShAW WALLACE 
AND Company [1932] (I.L.E. 59 Cal. 1343 ; 1932 Comp. Cas. 276 : 
6 LT.C. 211). 

Commissioner op Income Tax, Buema v. Bombay Burma 
Trading Corporation [1933] (I.L.R. 11 Bang. 172; 1933 
I.T.B. 162). 

Cooper v. Blackiston [1909] (6 Tax Cas. 347 ; 1909 A.C. 

104). 

Cowan v. Seymour [1920] (7 Tax Cas. 372 ; 1920, 1 K.B. 

500). 

Herbert v. J. A. McQuade (Surveyor of Taxes) [1902] 
(4 Tax Cas. 489 ; 1902, 2 K.B. 631 ; 71 L.J.K.B. 884). 

Eeed V . Seymour [1926] (11 Tax Cas. 625). 

Saunders, In re [1931] (I.L.E. 64 All. 223). 

Tueton v. Cooper (Surveyor op Taxes) [1905] (5 Tax 
Cas. 138 ; 92 L.T. 863). 

Case stated by the Commissioner of Income Tax, Burma, 
under Section 66 (1) of the Income Tax Act, XI of 1922 [Civil 
Eef. No. 3 of 1934]. 

Fouear, for the assessee. 
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A. Eggar, (Q-overninent Advocate) for the Crown. 

Page, C. J. — In this case the Coimnissioner of Income Tax, 
Burma, under Section 66 (1) has referred for the determination 
of the Court the following question : 

' “ Is the sum of Rs. 7,822 received by the assessee taxable in 

his hands ? ” 

The sum in question was paid to Mr. E. Johnstone, the 
assessee, by Lord Inchcape. It appears that the assessee and 
four other persons had been in the service of the British India 
Steam Navigation Co. as pursers, and afterwards had been taken 
into the employment of Messrs- Bulloch Bros. & Co., Ltd. This 
company among other business acted as an agent in Rangoon 
for the British India Steam Navigation Co. 

Now, Lord Inchcape, like his father before him, was interested 
in the affairs of the British India Steam Navigation Co., and the 
late Lord Inchcape was also a shareholder in Messrs. Bulloch Jiros. 
& Co., Ltd. It further appears that there was an understanding 
between certain employees of Messrs. Bulloch Jiros. & Co., Ltd. 
including the assessee and the company that upon the termina- 
tion of their engagement each of such employees would receive 
from the company a gratuity if their services had been satisfac- 
tactory. According to the case that has been stated, however, the 
company was not bound to pay the gratuity to its e.mployces, for 
the fund “ was entirely at the disposal of the company.” Unfortu- 
nately in 1932 Messrs. Bulloch Bros. & Co., Ijtd. went into 
liquidation, and the assessee lost not only his means of livelihood 
as an employee of the company, but also the gratuity which he 
expected that he would have received from the company when he 
left their employment. 

Soon after the company had gone into liquidation the 
present Lord Inchcape came to Rangoon, and “ was made aware 
of the plight in which the assessee and other employees of the 
company stood.” No doubt, feeling that he was specially con- 
cerned with the well-being of persons like the assessee and the 
four other ex-pursers who had served in the British India Steam 
Navigation Co., Ltd., Lord Inchcape was good enough to pay 
to these five persons respectively sums equivalent to the whole 
of the gratuity which they expected that they would have receiv- 
ed from Messrs. Bulloch Bros. & Co., Ltd. if that company had 
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not become insolvent. On making these payments, Lord Inchoape 
received from the recipients an assignment of any right to a gratu- 
ity which they respectively might have against Messrs. Bulloch 
Bros. & Co., although for the purpose in hand none of the 
recipients are to he regarded as possessing any legal right to 
claim a gratuity from the company. In these circumstances this 
sum of Rs. 7,822 has been assessed to income tax upon the ground 
that it falls within Section 6 {vi) and Section 12 of the Act as 
being income derived from “ other sources.” The Assistant Com- 
missioner conceded that the sutn in question was not chargeable 
under the head “ salaries ” in Section 7 (1) because it was “ not 
paid by an employer ” and it is not pretended or contended that 
when he made this payment to the assessee, Lord Inchcape was 
acting or purporting to act as the agent of Messrs. Bulloch 
Bros. & Co. (In re Thr. Commissioner of Income Tax, Burma v. 
Bombay Burma Trading Corporation.) In my opinion it is 
manifest also that this sum of Rs. 7,822 was not income of the 
assessee derived from “other sources” within Section 6 (vi). 

In. Commissioner of Income Tax, Bengal v. Shaw Wallace 
and Company, SlE Geoege Lowndes, delivering the judgment of 
the Judicial Committee, observed: 

“The object of the Indian Act is to tax “ income ” a term 
which it does not define. It is expanded, no doubt, into ‘ income, 
profits and gains,’ but the expansion is more a matter of words 
than of substance. Income, their Lordships think, in this Act 
connotes a periodical monetary return ‘coming in’ with some 
sort of regularity or expected regularity, from definite sources. 
The source is not necessarily one which is expected to be con- 
tinuously productive, but it must be one whose object is the 
production of a definite return, excluding anything in the nature 
of a mere windfall. This income has been likened pictorially to 
the fruit of a tree, or the crop of a field.” 

But who would doubt that this payment was a mere wind- 
fall ? Admittedly, it was not a payment by the company ; it was 
not a payment made to the assessee because he was in the 
service of the company, for before the payment was made his 
employment with the company has been terminated ; and no 
one in his senses in the position in which the assesses was placed 
I— so 
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could expect that the same good fortune would come his way 
again. This sum, therefore, was not chargeable either under 
Sections 6 and 7 or Section 12 of the Act. 

On behalf of the assesses Mr. Fouoar further urged that this 
payment was exempted from income tax under Section 4 (3) (w). 
I think it was, and the learned Government Advocate very fairly 
did not present an argument to the contrary. Among the classes 
of income to which the Act does not apply are : 

“ Any receipts not being receipts arising from business or the 
exercise of a profession, vocation or occupation, which are of a 
casual and non-recurring nature, or are not by way of addition to 
the remuneration of an employee.” 

The payment of the sum of Es. 7,822 in the present case ob- 
viously was a receipt of a “ casual and non-recurring nature ”, and 
it did not “ arise from the exercise of an occupation ” by the asses- 
ses but was the outcome of the spontaneous and generous action 
of Lord Inchcape in affording help to the assesses in the time of 
trouble. (See Beo. G. N. Herbert v. J. A. McQuade {Surveyor of 
Taxes) ; Turton v. Cooper {Stirveyor of Taxes ) ; Cooper v. Blaclcis- 
ton {Sureyor of Taxes) ; Cowan v. Seymour {Surveyor of Taxes ) ; 
Beed v. Seymour {H. M. Inspector of Taxes ) ; In the matter of 
J. C. Saunders, Bishop of Lticknow). 

For these reasons I would answer the question propounded 
in the negative. The assesses is entitled to his costs, five gold 
mohurs. 

Bag-uley, j. — I agree. 

Ba U, j. — I agree. 


Beference answered accordingly. 
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[In The Madras High Court] 

COMMISSIONEE OF INCOME TAX, HABEAS 

CHENGALVAEOYA MUDALIAE. 

Beasley, C. J., Eamesam and Sundaram Ghetty, JJ. 

May 8, 1934. 

Income Tax— Business Expenditure— Moneys Paid to Govern- 
ment AS Consideration for Exclusive Privilege to Excavate 
Lime Shells — Capital PIxpenditube^ — Indian Income Tax Act (XI 
of 1922), Section 16 (2) (ix). 

The assesses entered into an agreement with the Secretary of State 
for India for the excavation of hme shells within a particular area 
and undertook to pay to the Secretary of State a ce) tain sum of money 
m twelve equal quarterly •instah)ie7its in consideration of the exclusive 
privilege of excavating lime shells within the said area. In computing 
the income of the assessee derived from the excavation and sale of lime 
shellsj the assessee claimed that the payments he had to lyiahe to the 
Secretary of State during the year micler this agreement should he 
deducted., The revenue authorities thought that the payme^its so made 
were capital expenditure and not deductible^ On a reference by the 
Commissioner \ Held, that the payments made could not he regarded as 
the price of the shells recovered, jior can they he regarded in any sense 
as rent ; they were not made to carry on am already existing business 
or to earn a profit out of it, but loere made for starting the particular 
venture and as such the exp>endiiure was an initial expenditure of a 
capital nature and was not deductible as expenditure incurred for 
earning profits. 

Cases referred to : 

Alagannan Ghetty v. Commissioner of Income Tax, Madras 
[1928] (110 I.C, 629 ; 3 l.T.C. 44 ; 55 M.L.J. 66). 

City of London Contract Corporation v. Styles [1887] (2 Tax 
Gas. 239; 4 T.L.E. 51), 

Smith & Son v, Moore [1921] (2 A.C, 13 ; 90 L.J.P.O, 149). 

Eefei-ence made by the Commissioner of Income Tax, Madras, 
under Section 66 (2) of the Income Tax Act, 1922. [0. P. No. 87 

of 1933]. 
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The material portion of the statement of the case was as 
follows : — 

“ For the year of assessment 1932-33 the “ previous year ” 
for the purpose of that assessment being the year ending 31st 
March, 1932, the petitioner was assessed on an income of Es. 7,172. 
In computing this income the Income Tax Officer refused to deduct 
a sum of Es. 11,775 which represented the amount paid by the 
petitioner to Government for the exclusive privilege of excavating 
chunam shells from certain Government lands. The petitioner 
entered into an agreement with the Secretary of State for India 
in Council represented by the Eevenue Divisional Officer, Gudur, 
on the 29th June, 1930 for the excavation of lime shells in the 
Nellore District. A copy of this agreement is appended — mark- 
ed Exhibit A. By clause {ii) of this agreement he agreed with 
the Eevenue Divisional Officer to have the exclusive privilege of 
excavating chunam shells within the area specified in the agree- 
ment from the 1st July, 1930 to the 30th June, 1933 both days 
inclusive. And by Clause {Hi) of the agreement the lessee (the 
petitioner) agreed to pay into the Sub-Treasury at Sulurpet or at 
any Government Treasury the sum of Es. 27,760 in twelve equal 
instalments payable in advance on the 1st day of July and October, 
1930, January, April, July and October, 1931 and January, April, 
July and October, 1932 and January and April, 1933 in considera- 
tion of the aforesaid exclusive privilege having been granted to 
him. The agreement contains various other clauses which are not 
relevant for the consideration of the point at issue in the case. 
The payments in question, vie., Es. 11,775 were made during the 
“ previous year ” (1931-32) under Clause {Hi) of the agreement. 
The Income Tax Officer held that these payments were of a capital 
nature and were not therefore deductible in computing the 
income derived from the excavation and sale of lime shells. An 
extract of the Income Tax Officer’s order is appended, marked 
Exhibit B. 

. On appeal the Assistant Commissioner confirmed the Income 
Tax Officer’s order. An extract of his order is filed, marked 
Exhibit C. 

The petitioner now requires me to refer to the High Court 
the following question and I refer it accordingly. 
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Question : ‘‘ Whether the decision of the Assistant Commis- 
sioner that Rs. 11,775 is not deductible in arriving at the profits 
of the petitioner’s business is correct in law.” 

The petitioner’s contentions are that the payments represent 
the cost of lime shells and that he did not acquire a permanent 
asset by these payments and therefore the payments cannot be 
regarded as capital expenditure. In my opinion, the payments 
cannot be regarded as representing the cost of the shells 
excavated as they were not based on the quantity of shells 
excavated and were not dependent on any excavation being 
made at all. Regarding the contention that the payments are 
not of a capital nature because they did not result in the acquisi- 
Lion of a permanent asset, the case of “ Countess of Warwicli ” 
Steamshi'p Com-pany^ Limited v. Ogg (8 Tax Gas. 652) and the 
judgment of Lord Mclaren in the case of the Qranite Hwpply 
Association Ltd. v. Kitton (6 Tax Cas. 168) may be cited as 
authority for the view that a capital expenditure need not neces- 
sarily result in the acquisition of any asset at all. This was also 
the view taken by this Court in Alagannan Chatty v. Commis- 
sioner of Income Tax, Madras (3 I.T.C. 44). The payments in 
question were not made as an outlay in an already acquired 
business, in order to carry it on and to earn a profit out of this 
expense as an expense of carrying it on; but were made to 
acquire the business. I am accordingly of opinion that the pay- 
ments represent capital expenditure and are not admissible 
as deductions in computing the petitioner’s income from his 
business. I am supported in this view by the decision of the 
Scottish Court of Session in the case of the Commissioners of 
Liland llevenue v. Adam (14 Tax Cas. 34). The answer to the 
question raised by the petitioner should, in my opinion, be in 
the affirmative.” 

Patanjali Bastri, for the Crown. 

M. Subbaraya Ayyar, for the assessee. 

Beasley, C. J. — The question referred to us is : 

“ Whether the decision of the Assistant Commissioner that 
Rs. 11,776 is not deductible in arriving at the profits of the peti- 
tioner’s business is correct in law.” 

The facts out of which the question referred arises are that 
the assessee entered into an agreement with the Secretary of 
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State for India in Council represented by the Bevenue Divisional 
Officer, Gudur, on the 29th June, 1930, for the excavation of 
lime shells from certain Government lands in the Nellore 
District. Under this agreement he was to have the exclusive 
privilege of excavating ohunara shells within the area specified 
in the agreement from the 1st July, 1930, to the 30th June, 1933, 
that is to say, for three years. He also agreed to pay the sum of 
Es. 27,750 for this privilege in 12 equal quarterly instalments 
payable in advance. 

The Income Tax Officer held that these payments were of a 
capital nature and were not therefore deductible in computing 
the income derived from the excavation and sale of lime shells 
and with that opinion the Commissioner of Income Tax agrees. 

The agreement in question is Exhibit A and it is true that 
in it the assessee is described as the lessee and the documents as 
being a lea.se. One of the contentions of the assessee is that the 
sum paid is rent and as such is deductible. A further contention 
is that the Bs. 27,750 is really the purchase price of the shells 
lying upon and under the land which under the agreement is to 
be excavated. 

Dealing with the latter contention first, I am clearly of the 
opinion that this cannot by any stretch of imagination be con- 
sidered a purchase of lime shells. It might be different had the 
lime shells been previously excavated and heaped up in heaps 
upon the land. It might then have been argued that it W’as a 
purchase of so much raw material. Here the amount of shells 
won is entirely dependent upon the will or the efforts of the 
assessee. He need not, if he so desires, dig up more than a few 
tons of shells. On the other hand, he may be able to obtain a 
very large weight of them. Nor do I consider that the amount 
paid can be regarded in any sense as rent. The fact that 
it is payable by instalments does not make it so. The total 
amount payable is first mentioned and the payment of that total 
amount is merely spread over a certain time. In my view, the 
payment in question was not made in order to carry on an 
already existing business and to earn a profit out of it. The 
payment to be made was merely for the purpose of starting that 
particular venture. Any expenditure made thereafter would, of 
course, be deductible. But this was an initial expenditure 
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without which the assessee could not have begun winning the 
shells. I do not think that the fact that the assessee had previous- 
ly entered into a number of similar agreements affects the 
question. It seems to me that the observations made by 
Bowen, L.J., in City of London Gontract Corporation, Limited v. 
Styles which are referred to in Alagannan Chetty y. The Com- 
missioner of Income Tax, Madras arc very much in point. In the 
former case the asscssees took over a business of another company 
which had a number of unexecuted contracts on hand and the 
taking-over company paid a lump sum of money to the outgoing 
company to obtain the benefit of those contracts and claimed it 
as a deduction. Bowen, L.J., said : 

“ You do not use it ‘ for the purpose of ’ your concern but you 
use it to acquire the concern.” 

In Smith <& Son v. Moore (1921) 2 A. C. 13, Lord 
SuMNEE says : 

“ They (the company) said, much as has been said in this case, 
that before profits can be made out of working a contract, the con- 
tract has to be got and the payment of its price is the' root of the 
profits.' The Court held that this sum was paid with the rest of 
the aggregate price to acquire the business and thereafter profits 
were made in the business; the sum was not paid as an outlay in 
a business already acquired, in order to carry it on and to earn a 
profit out of this expense of carrying it on. The same is true of 
the appellants. The whole price, paid in cash or in account, was a 
sum employed or intended to be employed as capital in the trade 
of the company, and therefore cannot be deducted in ascertaining 
profits fori income tax or excess profits duty.” 

In that case the appellant’s father carried on business as a 
shipping and coal agent for many years prior to his death on 
March 7, 1915, when the appellant acquired the business 
under his father’s trust disposition and settlement on the terms 
of taking over the assets of the business at a valuation but 
without paying anything for goodwill. The assets included 
certain forward coal contracts made by the father with several 
colliery owners, for the delivery of coal by the latter in periodic 
instalments, and prices which ultimately turned out to be very 
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advantageous to the purchaser, Tlicso coal contracts wore valued 
at £30,000. The appellant claimed, in arriving at the amount of 
the profits duty under the Finance Act 1915, to deduct this 
£30,000 as representing part of the pnrchasi' price of the 
stock-in-trade. Visoodnt Haleane and LoiiO Sumner hold that 
the deduction was not permissible upon the ground that it was 
in respect of a capital expenditure and on page t20 (of 2 A. C.) the 
former says : 

“ My Lords, in the case before us the appellant, of course, 
made profits with circulating capital by buying coal under the con- 
tracts he had acquired from his father’s estate at the stipulated 
price of fourteen shillings and reselling it for more, but ho was 
able to do this simply because he had acquired, among other assets 
of his business, including the goodwill, the contracts in question. 
It was not by selling these contracts, of limited duration though 
they were, it was not by parting them toother masters, but by re- 
taining them, that he was able to employ his circulating capital in 
buying under them, I am accordingly of opinion that, although 
they may have been of short duration, they were, none the loss, 
part of his •fixed capital. That he had paid a price for them makes 
no difference. Indeed the description of their value of the account- 
ants, in the words I have earlier referred to, as of doubtful 
validity in the hands of outsiders, omphasizii's this conclusion. 
The £30,000 paid for the contracts or for its equivalent, there- 
fore, became part of the appellant’s fixed capital and could not 
properly appear in his revenue account. If that be so, then it 
was a sum employed as capital in his trade, and has to be excluded 
as a deduction from the profits on which he is assessed.” 

In my view, the sum in question here was a capital expendi- 
ture and therefore not a deductible item. 

The question referred to us must, therefore, he answered in 
the affirmative. Costs of the Oomudssioner of Income Tax 
Rs. 250. 

Ramesam, J. — I agree. 

SuNDARAM Chetty, J. — I agree. 

Question answered in the ajjfirmatii'e. 
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[In the Madras High Court.] 

COMMISSIONBE OP INCOME TAX, MADRAS 

V. 

Rm. Ar. Riii. ARUNACHALAM CHBTTIAR & SON. 

Beasley, C.J., Raniesam and Suiidaram Chetty, JJ. 

May 1, 1934. 

« Income Tax — Losses — Sole Business and Business in 
Partnership — Partner Insola'ent — Assesses Liable for 
Entire Loss — Assessbe’s Eight to Set Ofj-' Share of Part- 
ner’s Loss ALSO AS Loss IN BUSINESS OR BaD DesT — INDIAN 
Income Tax Act (XI of 19‘2-2), Section 24. 

The assessee was the sole owner of a money-lending business 
and the capitalist partner in a cotton business, with another per- 
son S. The cotton business did not prosper and teas closed doton 
on the 31st March, 1930. In the partnership accounts the share 
of each partner in the loss was shown separately. As 8 teas a man 
loithoxit any means, the assessee had to bear the entire loss in the 
cotton business. On 1st April, 1930 the debit against S in the 
partnership accounts was accordingly transferred to the assessee' s 
money-lending accounts aJid in March 1931, the debt against 8 
was written off as a had debt. In calculaUng the taxable income 
of the assesses for the year ending March 1931, the assessee 
claimed that the amount thus written off should be set off against 
his income from the money-lending business: Held, that the 
assessee was not entitled to have this amount set off against his 
income as loss or bad debt. 

Case stated by the Coinnussioner of Income Tax, Madras, 
under Section 66 (2) of the Income Tax Act (XI of 1922), [0. P. 
No. 108 of 1933]. 

The facts of the case, appear fully in the following statement 
of the case made by the Commissioner : — 

“ The petitioner, a Nattukottai Chetti, is the manager of 
a Hindu undivided family residing at Devakottai in the 
Eamnad District within the Jurisdiction of the Income Tax 
Officer, III Circle, Karaikudi. He carries on money-lending 
business in various places, among them being Devakottai (his 
headquarters) in the Eamnad District and Perambalur in the 

1—51 
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Triohinopoly District. Prior to the year 1930-31, the petitioner 
was also a partner witli aS/Bths share in a joint trade in cotton 
carried on at Perambalnr with one A. Somasundarani Pillai of 
Sattur. This business was started in the year Akshaya (1926-27). 
The capital necessary for the carrying on of the business was fur- 
nished by the petitioner from his money lending business at 
Perambalnr. The cotton business did not thrive well and resulted 
in loss. Accounts were first settled between the partners on 31st 
March, 1928, and itwas found that A. Somasundarani Pillai’sslnire 
of the loss till that date was Ks. 9,396 and that of the petitioner, 
Es. 15,660. The business was, however, continued but it incurred 
further loss and when accounts were again settled between the 
partners on 31st March, 1930, it was found that A. Somasundarani 
Pillai’s share of the further losses sustained was Ks. 20,268 and 


that of the petitioner Es. 33,780. On this date the partin-rship 
business was discontinued. A. Soniasundaram Pillai’s shares of 
loss which were debited to his account in the partnership books 
amounted on 31st March, 1930, with the interest thereon to 
Es. 34,069. (The petitioner’s share of the loss in the joint venture 
were set off against his other income in his assessments for 1928- 
29 and 1930-31, while the interest charged on the advances to the 
partnership, viz., Es.42,177, was included in the potitionm ’s assess- 
ment for 1930-31 as a part of his income from the mon('y-lendin‘>’ 
business at Perambalnr. ) On 1st April, 1930, the debit against 
A. Somasundaram Pillai in the partuer.ship books was transferred 
to the accounts of the petitioner’s money-lending business at 
Perambalnr. On 29th September, 1930, an interest of Es. 2,669 
was debited to this folio, thus bringing the total amount at debit 
to Rs. 36,638, and on the same date the petitioner also took a pro- 
missory note for this amount from A. Somasundarani Pillai and 
opened a fresh folio styled “ A. Somasundaram Pillai Protnissorv 
note Account.” On 28th March, 1931, the petitioner obtained 

f ^ properties 

for Es 500 and on 31st March, 1931, the last day of the year of 
account, he wrote off the balance of Rs. 36,138. 

3. In his assessment for the year 19^-32 (previous vear 

™ of Erse^m^’ “‘“““a ‘0 the above 

sum of Es. 86,188 from the proSte and gaius of his money-lending 
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business at Perambalur on the ground that it represented an irre- 
coverable loan of this business written off during the year of ac- 
count 1930-31. The Income Tax Officer considered on the facts 
set out in paragraph 2 above that the amount claimed to be deduct- 
ed (excluding the interest of Es. 2,569) represented the share of 
loss of the ex-partner in the cotton trade which came to an end on 
31st March, 1930, (prior to the year of account, 1930-31), that it 
did not represent any loan advanced by the Perambalur money- 
lending business to A. Bomasundaram Pillai, much less an irre- 
coverable loan, and that the transfer on 1st Ai)ril, 1930, of the 
debit against A. Somasundaram Pillai from the books of the part- 
nership to those of the petitioner’s money-lending concern at Per- 
ambalur and the consequent opening of an account styled 
‘A. Somasundaram Pillai Promissory note Account,’ were made 
with a view to claim this as an irrecoverable loan or bad debt per- 
taining to the money-lending business. He therefore held that it 
was an item of capital loss, that it was incurred prior to the year 
of account 1930-31, and that it did not relate to the petitioner’s 
money-lending business. By excluding the interest of Es. 2,569 
debited to A. Somasundaram Pillai’s account on 29th September, 
1930, and credited to the Adhayam account of this business the net 
amount disallowed by the Income Tax Officer came to Es. 33,569. 
An extract from the Income Tax Officer’s order is filed, marked 
Exhibit A. 

4. The petitioner appealed to the Assistant Commissioner 
unsuccessfully. An extract from the Assistant Commissioner’s 
order is filed, marked Exhibit B. 

5. The petitioner now requires me to refer to the High 
Court the following question : “ Whether the debt of A. Soma- 
sundaram Pillai written off as an irrecoverable loan in the year 
of account is not liable to be deducted from the assessee’s 
income for the year?” I am of opinion that the question as 
stated does not arise on the facts set out in paragraph 2 above 
as no loan was, as a matter of fact, advanced by the petitioner’s 
money-lending business at Perambalur to the said A. Soma- 
sundaram Pillai. If any loan was at all made it was a loan to 
the partnership and as the petitioner was the financing member 
of that partnership, the loan or any part of it cannot be said to 
have become irrecoverable. The real question that arises is the 
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following and I accordingly refer it for the decision of the High 
Court : — 

“ Whether the ex-partner’s share of the loss in the cotton 
trade "Which the petitioner had to bear by reason of the ex-partner 
being unable to meet his share of loss in the partnership business, 
can be set off against the petitioner’s other income, profits or gains 
as a loss of profits or gains within the meaning of Section 24 of 
the Act.” 

6. The petitioner was the capitalist partner of the cotton 
business and A. Somasnudaram Pillar was the working partner. 
The former contributed the entire capital required for the cotton 
venture. A. Soinasnndaram Pillar contributed no capital from 
which his share of the loss could be recouped by the partnership. 
The petitioner had therefore to meet this loss from the capital 
contributed by him to the partnership. I am therefore of opinion 
that the loss claimed to be deducted is a loss of capital and not a 
loss of profits or gains within the meaning of Section 24.” 

Patanjali Sastri, for the petitioner. 

M. Suhbaraya Ayyar, for the respondent. 

The Chief Justice ; — The question referred is : “ Whether 
the ex-partner’s share of the loss in the cotton trade which the 
petitioner had to bear by reason of the ex-partner being unable 
to meet his share of loss in the partnership business can bo set off 
against the petitioner’s other income, profits or gains as a loss of 
profits or gains within the meaning of Section 24 of the Act.” 

The petitioner is the sole owner of a money-lending business 
at Perambalur and he was the capitalist partner in partnership 
with one Somasundaram Pillai in a cotton business, the 
petitioner’s share in that business being five-eighths and Soma- 
sundaram Pillai’s share being three-eighths. The cotton business 
did not prosper and at the end of March 1930, after which it did 
no further business, Somasundaram Pillai was shown to be a debtor 
to that business in a certain sum of money, the amount of 
indebtedness being ascertained on the 31st March, 1930. 
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Subsequent to that, Soinasuudaram Pillai being a man of 
straw, the assesses became, as a partner of Soinasundaram Pillai, 
liable to discharge the debts owing by the cotton business and this 
he did. The effect of this, it is contended by the assesses, was 
to make himself liable by reason of his taking over the indebted- 
ness of Soinasundaram Pillai for the whole of the loss sustained 
by the cotton business. He sought to set off against his profits 
and gains in the year of account of the money-lending firm the 
loss which he said he had sustained by reason of his having to 
take over the indebtedness of Soinasundaram Pillai. This claim 
was rejected by the income tax authorities and that rejection 
raises the question which has been now referred to us. It, of 
course, is clear that where an assessce carries on more businesses 
than one he is entitled to set off losses sustained by him in his 
other business against the profits and gains made in another 
business, the losses, of course, arising in the same year of account 
as the profits and gains of the business against which the losses 
are sought to be set off. Another way of getting the profits of a 
business diminished is by getting together a number of bad debts 
and sotting off against the profits and gains. It is, of course, 
clear that a bad debt is always allowed to be set off against the 
profits and gains of a business. Otherwise the profits of a busi- 
ness have not been properly ascertained. With regard to the 
former method of getting relief, it is quite clear that during the 
last year of the cotton business’s life the book, viz., the separate 
ledger folio of Somasundaram Pillai, shows that there was a loss 
in the firm and what Somasundaram Pillai’s share of the loss was. 
There is nothing whatever in those books to show that that loss 
was the assessee’s loss. His own loss is separately shown and 
we are told that he has ^een allowed to have that loss set off 
against the profits and gains of the money-lending business. 
Therefore, up to 31st March, 1930, there is nothing to show that 
the assesses had made any other or further loss in the cotton 
business than that which has been allowed in the course of his 
assessment. After the business is closed down by reason of the 
relationship between himself and Somasundaram Pillai he be- 
comes liable for Somasundaram Pillai’s indebtedness. It is claim- 
ed that there is therefore a bad debt owing by Somasundaram 
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Pillai to tho assesseo’s busine5=is at Peraiubalur. That is a 
contention which cannot be upheld. There is no bad debt owing 
by Somasundaram Pillai to tho money-lending business. The 
money-lending business never lent any money to Somasnndarani 
Pillai. If it had lent inoneyto Somasundaram Pillai and that had 
proved to be bad loan, then the assessee’s money-lending business 
could quite rightly have claimed to set it off against the profits 
and gains of the money-lending business. In fact this was nothing 
more than a lending by the nioiiey-lending business of money to 
the cotton business and not to Somasundaram Pillai. What had 
happened since the business closed down is that Somasundaram 
Pillai has become a debtor of the assessoe and a bad debtor of 
the assessee. He is not and never was a debtor of the money- 
lending business at Pcramhalur. For these reasons, the question 
referred to us must be answered in the negative. Costs to the 
Commissioner of Income Tax Bs. 250. 

Sir Vepa Eamesam, J. — I agree. 

SuNDARAM Chetty, J, — I agree. 

Reference answered accordingly, 

[In The Madras High Court]. 

COMMISSIONEE OF INCOME TAX, MADEAS. 

V. 

P.E.A.L.M, MUTHUKAEUPPAN OHETTIAE. 

Beasley, C. J., Eamesam and Sundaram Chetty, JJ. 

April 27, 1934 

Income Tax — Firm — Eetirement of Partner— Share of 
Capital and Profits Paid out to Eetiring Partner — Whe- 
ther Capital Beceipt or Income — Assessability — Indian In- 
come Tax Act (XI of 1922), Section 4 (2). 

The assessee was a partner in a firm consisting of three 
partners. In the year 1930 he severed his connection with the 
firni^ an account of the capital^ interest thereon and profits of the 
firm was taken, he was paid his share of the same and he retired 
from the firm. It was contended on his behalf that the entire 
amount, thus received by him was a receipt of capital and not of 
income. On a reference by the Commissioner, Held : that on the 
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retirement of the assessee there was a dissolution of the 'partner- 
ship, the capital and profits of the business became consolidated 
into capital, and the share of the capital and profits received by 
the assessee ivas therefore a receipt of capital and not income, and 
no portion of it was liable to be assessed to income ta'x. Held 
further, that the fact that the other partners continued to carry 
on the business was immaterial, inasmuch as in the eye of the 
laio, the old firm had ceased to exist on the retirement of the 
assessee. 

Commissioner op Income Tax, Madras v. Siddha Gowdee 
& Sons (I.L.R. 55 Mad. 518) followed. 

Cases referred to ; 

Aeunaohalam Chettiar V. Commissioner op Income Tax, 
Madras [1924] (I.L.R. 47 Mad. 660 ; 77 I.C. 772; 46 M.L.J. 68 ; 
A.I.R. 1924 Mad. 474). 

Commissioner op Income Tax, Madras v. Siddha Gowder 
& Sons [1932] (I.L.R. 55 Mad. 818 ; 137 I.C. 689 ; 62 M.L.J. 
638; A.I.R. 1932 Mad. 375). 

Inland Revenue Commissioners v. Burrell [1924] (93 
L.J.K.B. 709 ; (1924) 2 K.B. 52; 9 Tax Cas. 27 ; 131 L.T. 727 ; 
40 T.L.R. 562). 

Case stated by the Coiamissiouer of Incouio Tax, Madras, 
under Section 66 (2) of the Indian Income Tax Act, XI of 1922. 
(O.P. No. 264 of 1932). 

The facts are stated in full in the following statement of the 
ease made by the Commissioner : — 

“ The petitioner is a Nattukottai Chetty, money-lender, 
carrying on business at Paganeri, his head-quarters in 
British India, and in various other places both within and 
without British India either on his own account or in partnership 
with others. He is assessed on the income derived by him from 
his business at head-quarters on his share of the profits of the 
several partnership businesses in British India and on such of 
the profits of the businesses outside British India as are remitted 
to him in British India. 

Among the several businesses in which the petitioner 
was a partner with S. P. K. A. Ramanathan Chettiar of Shola- 
puram, “ S. P. K. A. A. M.,” Colombo, was one. This firm 
consisted of three partners and the petitioner had a 6S anna 
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share therein. On 31st May, 1930, the petitioner severed his 
connection with this firm ; an account was taken of the amounts 
due to the petitioner by way of capital, surplus capital, share of 
profit and interest thereon and a sum of Rs. 2,09,670 was found 
due to him as follows : — 

Bs. 

(1) Amount due by way of capital, surplus capital 

and interest thereon (viz., Rs. 38,306) till 

31st May, 1930 .... 1,86,170 

(2) Share of profits from 26th October, 1926 to 

31st May, 1930 .... 23,500 

2,09,670 

This was repaid as follows : — 

(1) By transfer to the petitioner of the debt due 

by the A. L. T. S. M. Firm, Rangoon, to 
the S. P. K. A. A. M. Firm, Colombo, 
with interest as on 1st June, 1930 .... 1,10,612 

(2) By transfer to the petitioner of the debt due 

by N. M. A. L. M., Bevakottah to the 
S.P.K.A.A.M. Firm, Colombo as on 1st June, 

1930 .... 11,009 

(3) By hundi drawn by' S. P. K. A. Ramanatbau 

Chettiar in favour of the petitioner in 
Colombo .... 64,549 

(4) By hundi drawn by S. P. K. A. Ramanathan 

Chettiar in favour of the petitioner in 
Colombo, for share of profit .... 23,500 

Total Rs 2,09,670 

The A. L. T. S. M. Firm, Rangoon executed on 24th June, 
1930, a promissory note in favour of the petitioner for the' debt 
of Rs. 1,10,612 transferred from the Colombo 8. P. K. A. A. M. 
Firm to the petitioner. The two hundies above referred to were 
cashed at Colombo and the amount realised, viz., Rs. 88,915 
including interest from 1st June, 1930, till date of encashment 
(Rs. 735 plus Rs. 231 or Rs. 866) was remitted by the petitioner 
to his business in Singapore. After petitioner's severance 
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from the S.P.K.A.A.M. Finn, Colombo, the other two partners 
of this firm are continuing the same business under the style 
“S.P.K.A.,” Colombo. The petitioner did not carry on any 
business at Colombo after the severance of his connection with 
the Colombo firm. 

4. In the assessment of the petitioner for the year 1931 32 
(previous year Tamil year Prainodutha, 13bh April, 1930 to 12th 
April, 1931) the Iiicome Tax Officer, Sivaganga (who is the 
assessing ofliicer in this case) considered that the transfer to the 
petitioner on 1st June, 1930, of the debt due to S.P.K.A.A.M. 
Firm, Colombo, from the A.L T.S.M. Firm, Kangoon and the 
taking of a promissory note by the petitioner in British India 
from the latter firm in acknowledgement of the debt was in effect 
a receipt by the petitioner in British India of his Colombo-inoneys, 
and as the petitioner had to his credit in the Colombo firm profits 
to the extent of Bs. 62,671 (including the interest on the hundies 
Ks. 866) assessable on remittance under Bcctioii 4 (2) of the Act, 
the Income Tax Officer considered that the amount involved in 
the transfer to the extent of the profits available was a remittance 
of profit received in or brought into British India on the date of 
such transfer. The Income Tax Oflicer therefore included the 
sum of Rs. 62,671 in the assessment of the petitioner. 

5. The petitioner appealed to the Assistant Commissioner 
and contended amongst other things : 

(1) That though his profits, to the extent of Es. 62,671, had 
laid in deposit with the S.P.K.A.A.M. Firm, Colombo, these 
profits had become capital on the severance of his connection 
with that firm on 31st May, 1980 and that therefore the sum of 
Rs. 62,671 was a remittance out of the capital assets that fell to 
his portion on the dissolution of that firm, and 

(2) that at any rate out of the profit of Es 62,671, Es. 24,366 
(Es. 23,600 being the amount covered by the hundi drawn 
specifically towards petitioner’s share of profits and Rs. 866 the 
interest ou the two hundies cashed in Colombo) should be ex- 
cluded from the assessment. 

The Assistant Commissioner conceded the petitioner’s 
claim in contention (2) above and excluded from the assessment 

1—52 
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the sum of Es. 24,366 thereby reducing the amount of the remit- 
tance taxed to Es. 38,305. But he overruled contention (1) above 
for the reasons set out in his order, a copy of which is filed 
marked Exhibit A. 

6. The petitioner now requires me to refer to the High 
Court certain questions alleged to be questions of law arising out 
of the Assistant Commissioner’s order. I consider that the only 
question of law arising in this case is the following and I refer 
it accordingly for the decision of the Court. 

Question . — Whether on the facts of this case the sura of 
Es. 38,306 is a receipt of capital or of profit assessable under Sec- 
tion 4 (2) of the Act. 

7. The petitioner’s case is that the profits received by him 
when he severed his connection with S.P.K.A.A.M. Firm, 
Colombo, had lost their character of profits, and had become 
capital, by reason of the dissolution of the Firm. He bases his 
contention on the decision in Commissioners of Inland Revenue 
V. Burrell [ (1924) 9 T.C. 27 ] where it was held that whatever is 
given to the shareholder of a company on its liquidation is 
capital and not profit. The profits under consideration in that 
case were those of a company. I venture to doubt whether the 
principle of that decision can be applied to the case of a partner- 
ship, which is not a corporate body. But even if it can, the facts 
relating to the partnership in the present case are not such as to 
create an analogy with Burrell's case. There was no stoppage of 
business or final dissolution of partnership, accompanied by a 
distribution of assets. All that happened was a change in the 
constitution of the partnership, one partner going out and taking 
his profits with him, and the business continuing in the hands of 
the other partners. The profits remaining with the firm and 
standing in the firm’s books to the credit of the other partner 
certainly did not become capital by reason of this change. I see 
no ground therefore for supposing that the profits of the out- 
going partner become capital. 

In my opinion therefore, the answer to the question is that 
the sum of Es. 38,306 was an item of profit liable to tax.” 

K. Bajah Ayyar and V. Bamaswami Ayyar, for the 
assessee. 
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M. Patanjali Sastri, for the Commissioner of Income Tax. 

Beasley, J. — The question referred to us is whether on the 
facts of this case the sum of Rs. 38,305 is a receipt of capital or of 
profit assessable under Section 4 (2) of the Indian Income Tax 
Act. The petitioner was a partner in the S. P. K. A. A. M. Firm in 
Colombo. He retired from that firm ; and an account was taken 
of the capital and of the profits etc., and the petitioner was given 
his share and he went out of the firm with it. His contention is 
that his retirement from the firm brought about a dissolution of the 
firm and that on such a dissolution the profits and capital etc., of 
the firm became consolidated into capital for distribution amongst 
the partners. He therefore contends that the sum in question 
cannot be assessed to income-tax as profits following the decision 
in Commissioner of Income Tax, Madras v. Fiiddlia Groivder S Sons 
in which the decision in hiland Berenne Commissioners y. Burrell 
was applied. The Comuiissioner of Income Tax contests this posi- 
tion and contends that the principle of the latter decision cannot 
be applied to the case of a partnership which is not a corporate 
body. That argument, of course, proceeds to the length of saying 
that the decision in Commissioner of Income Tax v. Siddha Qowder 
d Sons was incorrect. I may here observe, however, that in that 
case it was put in the forefront of the Income Tax Commissioner’s 
case tha't the principle laid down in BurrelVs case should be ex- 
tended to the case of a partnership in India ; and if the facts of 
this case are similar to the facts in that case, then, as I see no 
reason for thinking that case was incorrectly decided, it must be 
applied. He seeks also to distinguish this case from that because he 
says that there was no stoppage of business or final dissolution of 
partnership accompanied by a distribution of assets. This view 
completely ignores the provisions of Section 253 (7) of the Indian 
Contract Act which provides that, in the absence of any contract 
to the contrary, if from any cause whatsoever, any member of 
a partnership ceases to be so, the partnership is dissolved as bet- 
ween all the other members. The legal position therefore, is that 
upon the retirement of the petitioner from the partnership the 
partnership was dissolved as between all the other members. It 
follows therefore that there must be deemed to have been an 
ascertainment of the shares of all the partners — and indeed there 
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certainly was one with regard to the petitioner — and distribution 
of the partnership assets. It does not in the least degree in my 
opinion affect the question that the other partners continued in 
business together. Their doing so was merely in the capacity of 
partners in a new firm, the legal position clearly being that the 
old firm had ceased to exist. This case is not at all similar to 
another case relied upon by the Commissioner of Income Tax viz.^ 
Arunachalam Ghettiar v. Commissioner of Income Tax, Madras. 
There what was being considered was a partition of a Hindu 
joint family. In my view, totally different considerations apply 
to such as that. For the reasons I have already stated, the ans- 
wer to the question referred must be that upon the facts of this 
case the sum of Bs, 38,305 is a receipt of capital and not of profits. 
The assessee will be allowed Es. 260 costs. 

Eamesam, J. — I agree. 

SuNDARAM Ohetty, J. — I agree. 

Reference answered accordingly. 


[In The Allahabad High Court.] 

GURMUKH EAI 

V, 

SECRETARY OF STATE FOR INDIA IN COUNCIL. 

SuLAiMAN, C.JT and Bajpai, J, 

May 4, 1934. 

Income Tax — Reperence — Order Declining to Require 
Commissioner to State Case — Appeal to Privy Council — Main- 
tainability-Income Tax Act, (XI of 1922), Sections 66 (3) and 
66-A (2). 

An order jpassed hy a High Court dechmng to call upon the 
Commissioner to State a case and refer it, is not a judgment * on a 
reference' loithin the meaning of Section 66-A, sub-Sretion {2) of the 
Income Tax Act, and the High Court has 9bo poicer to grant a certifi- 
cate for leave to appeal to the Privy Council from such an order. But 
in view of the provisions of sub’Seciions 5 {a) of the said section the 
aggrieved party may apply to the Privy Council for special leave. 

Cases referred to : 

Delhi Cloth and General Mills Co., Ltd.?;. Commissioner of 
Income Tax, Punjab [1927] (I.L.R. 9 Lah. 284). 



1934] G-UBMUKH EAI V . SEOBETARY OF STATE FOR tNDIA 413 

E. M. Chettiyar Firm r. Commissioner, of Income Tax, 
Burma [1930] (I. L. R. 8 Rang. 435). 

Feroze Shah v. Commissioner of Income Tax, Punjab 
[1933] (1933 I. T. R. 219 ; I. L. R. 14 Lah. 682). 

Tata Iron and Steel Co., Ltd. v. Chief Revenue Autho- 
rity [1923] (I. L. R. 47 Bom. 724; 74 I. C. 469). 

Application for leave bo appeal to the Privy Council [P. C. 
Ap'poal No. 7 of 1934]. 

Muhammad Ismail, Govcrnineiit Advocate, and K. Masud 
Hasan, for the applicant. 

K. Verma, for the opposite party. 

Judgment. — This is an application for leave to appeal to His 
Majesty in Council from an order of the High Court dated 8th 
December, 1933, dismissing an application filed by the applicant 
under Section 66, sub-Scetion (3), of the Indian Income Tax Act 
praying that the Commissioner be required bo state the case and 
to refer it to the High Court. It appears that the applicant had 
applied to the Commissioner of Income Tax to review the pro- 
ceedings under Section 33 of the Income Tax Act and praying 
that if he did not feel inclined to interfere with the previous 
order, he might refer to the High Court the question of law rais- 
ed in the application ; but the Commissioner passed an order 
dated 23rd January, 1933, refusing to interfere and declined to 
refer the case. 

A preliminary objection is taken that an appeal does not at 
all lie. We arc of opinion that this objection has force. 

Under Clause 30 of the Letters Patent of this High Court a 
right of appeal was given to the Privy Council in certain circum- 
stances. But Clause 35 expressly provided that the provisions 
of the Letters Patent are subject to the legislative powers of the 
Governor-General in Legislative Council. The provisions of 
Clause 30 must, therefore, be deemed to have been superseded 
by similar provisions contained in Sections 109 and 110 of the 
Code of Civil Procedure. Under Section 109, an appeal lies from 
any decree or order when certified to be a fit case for appeal 
subject to the condition laid down in Section 110. It was, 
therefore, necessary under the Code that there must be 
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either a decree or final order or a decree or order certified to have 
been passed in a case fit for appeal. 

In the case of Taia Iron S Steel Co., Ltd. v. The Chief It e- 
verVue. Authority, Bombay their Lordships of the Privy Council 
laid down that the decision of a High Court upon a case stated 
and referred to the Court by the Chief Revenue Authority undcn* 
Section 61 of the Indian Income Tax Act, 1918, was merely 
advisory, and, therefore not a final judgment, decree, or order 
within the meaning of Clause 30 of the Letters Patent. The 
opinion expressed by the High Court on such reference was 
stated to be only advisory made by the Court in the exercise of 
its consultative jurisdiction. The result was that no appeal could 
lie to their Lordships of the Privy Council from the opinion ex- 
pressed by the High Court on a reference. 

By the Indian Income Tax Amendment Act of 1926, Sec- 
tion 66 A was specially added to Section 66 which among other 
matters contained a provision that an appeal shall lie to His 
Majesty from any judgment of the High Court delivered on a 
reference under Section 66 in any case which the High Court 
certifies to be a fit one for appeal to His Majesty in Council. 

In the case of Delhi Cloth and General Mills Co., Ltd., 
Delhi V. The Income Tax Commissioner, Delhi their Lordships 
of the Privy Council laid down that the right of appeal given by 
the new section was confined to a case which the High Court 
certifies to be a fit one for appeal to His Majesty in Council, and 
that the fact that these words were textually the same as the 
concluding words of Section 109 (c) of the Code of Civil Proce- 
dure coupled with the carefully limited referential words to the 
Code of Civil Procedure in sub-Section (3) suffice, in their 
Lordship’s judgment to exclude from any right of appeal oases 
which fall within the requirements of Section 110 of the Code 
and are operative to confine that right to cases which are certified 
to be otherwise fit for appeal to His Majesty in Council. Their 
Lordships did not agree with the contention that the reference 
to the Code of Civil Procedure was uiade in terms sufficiently 
comprehensive to include within the class of appealable cases 
all that are defined in the provisions incorporated by reference. 
The words of qualification, “ so far as may be ” in sub- 
Section (3) are apt to confine the statutory right of appeal to 
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the cases described iu sub-Seetiou (2) of Section 66-A of the In- 
come Tax Act. It is clear therefore, that the provisions under 
the Code of Civil Procedure conferring a right of appeal must 
now be deemed to have heen superseded by those contained in 
Section 66-A. 

No doubt, in the case of Feroze Shah v. The Income Tax 
Commissioner, Punjab and N. IF. F. Province, Lahore their 
Lordships on an appeal from the High Court refusing to require' 
the Commissioner to state the case, went into the merits of the 
case, but their Lordships took care to state that as the appeal 
failed on the merits it became unnecessary for their Lordships 
to deal with the objection to its competence which was consider- 
ed to be a serious one. That case, therefore, cannot be taken to 
be an authority for the contention that an appeal lies. 

Examining the words of Section 66-A (2) it is quite clear 
that the right of appeal is restricted to cases of appeals from any 
judgment of the High Court delivered on a reference made under 
Section 66, in any case which the High Court certifies to be a 
fit one for appeal to His Majesty iu Council. Before the case 
can be certified to be a fit one for appeal it is necessary that there 
must be a judgment of the High Court delivered on a reference 
made under Section 66. Now, under snb-Sections (1) and (2) of 
Section 66, the High Court has to deliver a judgment on the 
reference made to it. But so far as sub-Secfcioii (3) is coiicorned, 
the High Court, if not satisfied with the correctness of the 
Commissioner’s decision, can only require the Commissioner to 
state the case and to refer to it. There is, therefore, no reference 
to the High Court so long as the Commissioner has not stated 
the case and referred it when required by the High Court. The 
stage of a reference accordingly does not arrive at all when the 
High Court declines to require the Commissioner to state the 
case and refer it. We must, therefore, hold that the order passed 
by the High Court declining to call upon the Commissioner to 
state the case and refer it, was not a judgment at all “ on a 
reference ” within the meaning of Section 66-A, sub-Section (2), 
so as to allow a right of appeal to His Majesty iu Council. 
There is no other provision under which an appeal would lie. 
We are fortified in this view by the judgment of the learned 
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Chief J ustioe of the ^Rangoon High Court in E. M. Cliettiar Firm 
Y. The Commissioner of Income Tax with whose conclusion we 
agree. 

The dismissal of this application will, of course, in no way 
debar the applicant from applying to their Lordships of the 
Privy Council for special leave, as Section 66-A, sub-Section (5) 
specially preserves the full and unqualified exercise of His 
Majesty’s pleasure in receiving or rejecting appeals to His 
Majesty in Council, or otherwise, howsoever. 

The learned Advocate for the respondent urges before us 
that even if an appeal had lain, the present applicant would be 
barred by time because it w’as filed more than 90 days from 
December 8, 1933.' 

The learned Advocate for the applicant urges that he is 
entitled to extension of tiine. His contention is that the time 
requisite for obtaining a copy of the order should be excluded 
under Section 12, sub'Seotion (2) of the Indian Limitation Act. 

It appears that the applicant applied for a copy of the judg- 
ment on February 28, 1934, and obtained it on March 8, 1934. 
The formal order prepared by this Court’s Office was ready on 
February 28, 1934. The applicant’s counsel applied for copies of 
both the judgment and the decree. The copy ol the judgment 
was delivered to him on March 8, 1934, and the copy of the 
decree on March 22, 1934, as shown by the High Court register. 
The applicant however, has produced only the copy of the 
judgment and not the copy of the decree. Dnder Section 12, sub- 
Section (2), of the Limitation Act the applicant is entitled to the 
exclusion of the time requisite for obtaining a copy of the decree 
or order appealed from, but not of the whole time requisite for 
obtaining the copy of the judgment that was pronounced. Al- 
though there is a defect, we are satisfied that the time elapsed 
between the application for the copy of the decree and the date 
when the copy was given to him, if excluded, would make the 
present application within time. 

We accordingly dismiss the application with costs on the 
ground that no appeal lies, apd we assess the costs of the Crown 
Counsel .at Es. 150. The necessary certificate of fee should be 
filed within one month. 


Application dismissed. 
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[In the Eangoon High Court.] 

COMMISSIONEE OF INCOME TAX, BUEMA 

V. 

P. L. S. M. CONCEEN, MINHLA. 

Page, C. J., Baguley and Ba U, JJ. 

July 3, 1934. 

Income Tax — Money-Lending Business — Purchase of Debtor’s 
Property in Satisfaction of Debt — Assessment of Profits — 
Guiding Principles — Assessee’s Eight to Claim Loss onEevalua- 
TioN of Land — Appropriation of Debts — Income Tax Act (XI of 
1922), Section 13. 

Where the assessees, a firm carrying on money lending bttsiness, 
were compelled to take over lands in liquidatioyi of the debts dne to 
them in respect of loans that they had advanced to certain cultivators 
and a reference was made to the High Court on the question whether 
the assessees were entitled, for the purpose of income tax assessment, 
to claim a loss by revaluing the lands thus taken over and if so, wlie* 
ther the re-valuation must he conjined to lands taken over in the 
accounting year : 

Held, (i) that the amount of the debt m satisfaction of which the 
lands are transferred is not a criterion of the value of the lands 
taken over, but in each case the income tax authorities must make 
an estimate of the real value, in the accounting year, of the lands 
transferred unless the lands have been sold by the assessee during 
the accounting year', {ii) that in making an estimate of the value 
while the assessees are not hound by the figure at which the lands are 
entered in their account hooks, the income tax authorities are also not 
hound to accept the assessee's estimate of the value; {Hi) that, if the 
estimated value of the layids in the accounting year was greater than 
the principal sum that was lent, the income tax authorities would be 
entitled to treat the balance, after deducting an amount equivalent to 
the loan, as representing profits and gains accruing from the transac- 
tion and to assess the same as income chargeable with income tax. On 
the contrary, if the estimated value of the lands was less than the amouiit 
of the principal sum that \had been lent, no tax %could he chargeable in 
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the accoimting year in which the lands were transferred ^ although it 
may be that the estimated value of the lands in that year exceeds the 
amount due to the assessees in respect of interest on the loan ; (iv) 
that^inasmuchf however ^ as the assessment of the land, unless it was 
sold by the assessees in the accounting year^ would he based upon what 
must necessarily he a mere estimate of the lands, it would be fair and 
reasonable that an adjustment of the assessment should be made in the 
accounting year in rohich the assessees sell the lands, when it would 
be possible finally to ascertain whether or not in respect of the transac- 
tion a profit chargeable to income tax had accrued to the assessees : (v) 
that as the assessment is made upon the foohng that the transaction 
has been completed during the accounting year, the assessees would no^ 
he entitled to have the value of the lands reassessed in any other 
accounting year except that in which the lands are sold by them, and 
until the sale takes place the final adjustment of the assessment must 
necessarily remain in suspense. 

Held further, that the revaluation must be confined to the lands 
taken over in the accounting year. 

Cases referred to : 

Aueangabad Mills, Ltd., In re [1921] (64 I.C. 9; 45 Bom. 
1286 ; A.LE. 1921 Bom. 159 ; 1 I.T.C. 116.) 

COMMISSIONBB OF INCOME TaX, BiHAE & OeISSA V. MaH AKAJADHI- 
EAJA OF Dhaebanga [1933] (A.LB. 1933 P.C. 108 ; 142 I.C. 437 ; 12 
Pat. 318; 1933 LT.E. 94), 

Commissioner of Income Tax, Central Provinces and Ebrar 
V, S. M. Chitnavis [1932] (59 T.A. 290 ; 28 N.L.E. 205 ; 1932 P. C. 

178 ; 137 I.C. 772 ; 1932 Comp. Cas. 464.) 

Commissioner of Income Tax, Bombay v, Ahmbdabad New 
Cotton Mills Co., Ltd., [1930] (54 Bom. 312; A.I.E. 1930 P.C. 56 ; 
121 I.C. 543 ; 57 I. A. 21.) 

Commissioner of Income Tax, Madras v, Chengalvaraya 
Ghettt [1925] (91 LC. 137 ; 48 Mad. 836 ; A.I.E. 1925 Mad. 1242 ; 1 
I.T.C. 390.) 

Commissioner op Income Tax, Madras v, Rpbramaniam 
Chbttyar [1927] (50 Mad. 765; A.LE. 1927 Mad. 841; 104 
LO. 56.) 
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Commissioner of Taxes v. Meebotjene Trust, Ltd. [1914] (1914 
A.C. 1001 ; 84 L. J. P. C. 21 ; 30 T, L. E. 685 ; 111 L.T. 1040). 

Edward Collins & Sons, Ltd. v. Commissioners of Inland 
Kevenxte [1928] (12 Tax Cas. 382). 

Gresham Life Assurance Society Ltd. v. Bishop [1902] (1902 
A.C. 287 : 71 L.J.K.B. 618 ; 18 T.L.E. 626 ; 4 Tax Cas. 464 ; 86 L.T. 
693 ; 66 J.P. 755). 

J. P. Hall & Co., Ltd. v. Commissioners of Inland Eevenue 
[1928] (12 Tax Cas. 382). 

Eaghunandan Prasad v. Commissioner of Income Tax, Bihar 
and Orissa [1933] (60 LA. 133; 12 Pat. 305 ; 142 I.C. 446 ; 1933 
I.T.R. 113). 

Smith v. Law Guarantee and Trust Society, Ltd. [1904] (2 
Ch. 569 ; 73 L.J. Ch. 733 ; 91 L.T. 545 ; 12 Man. 66). 

Standard Life Assurance Co. v. Allan [1902] (4 Tax Cas. 447). 

Sun Insurance Office v. Clark [1912] (6 Tax Cas. 69). 

Venkatadbi Appa Eao v. Parthasarathi Appa Kao [1922] (48 
I. A. 150 ; 44 Mad. 570 ; A. I. E. 1922 P.C. 233). 

Whimstbr & Co. v. Commissioners of Inland Eevenue [1928] 
(12 Tax Cas. 813). 

Young & Co., J. H. v. Commissioners of Inland Revenue [1928] 
(12 Tax Cas. 827). 

Case stated by the Comiiiissioner of Income Tax, Burma 
under Section 66 (2) of the Income Tax Act, XI of 1922 [Civil 
Ref. No. 2 of 1934]. 

Goot. Advocate, for the Commissioner of Income Tax. 

Bose, Be and Basu, for the assessees. 

Page, C. J. — The question propounded is “ whether in the 
cirouinstances of this case the assessee is entitled for the purposes 
of his income tax assessment to claim a loss by revaluing lands 
taken over in the course of his money-lending business : and if 
any so, whether the revaluation must be confined to lands taken 
over in the accounting year.” The material section of the In- 
come Tax Act, is Section 13, which runs as follows : 

“ Income, profits and gains shall be computed for the pur- 
poses of Sections 10, 11 and 12 in accordance with the method of 
accounting regularly employed by the assessee : 
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Provided that, if no method of accounting has been regular- 
ly employed, or if the method employed is such that, in the 
opinion of the Income Tax Officer, the income, profits and gains 
cannot properly be deduced therefrom, then the computation 
shall be made upon such basis and in such manner as the Income 
Tax Officer may determine.’’ 

Now, as I understand the law upon this subject the inten- 
tion of the legislature in enacting Section 13 was that for income 
tax purposes the assessee should be entitled to make use of any 
method of accounting that he chooses to adopt, but (a) he must 
follow the selected method regularly,” and is not to be allowed 
to change his system of book-keeping from year to year or so fre- 
quently as to prevent a fair estimate of his income, profits and 
gains de anno in annum from being ascertained ; (6) if the 
method employed is such that in the opinion of the Income Tax 
Officer, tlie income, profits and gains cannot properly be deduced 
therefrom, then the computation shall be made upon such basis 
and in such manner as the Income Tax Officer may determine ” ; 
(o) “ what the officer is directed to compute is not the assessee’s 
receipts, but the assessee’s income, and in duhio what the asses- 
see himself chooses to treat as income may well be taken to be 
income and to arise when he so chooses to treat it ” ; although 
book entries purporting to relate to the receipt of income are not 
necessarily conclusive as to the quantum of the income to which 
they purport to refer, for the real income, profits and gains that 
have accrued during each accounting year are in every case to 
be determined by the Income Tax Officer as a matter of fact, and 
(d) “ what are chargeable lo income tax in respect of a business 
are the profits and gains of a year ; and in assessing the amount 
of the profibs and gains of a year account must necessarily be 
taken of all losses incurred, otherwise you would not arrive at 
th^ true profits and gains.” 

But the losses must be losses incurred in that year. You 
may not, when setting out to ascertain the profits and gains of 
one year, deduct a loss which had in fact been incurred before the 
commencement of that year. If you did, you would not arrive 
at the true profits and gains of the year. For the purpose of com- 
puting yearly profits and gains each year is a separate self- 
contained period of time, in regard to which profits earned or 
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losses SListaiiied before its commencement are irrelevant : 
Gresham Life Assurance Society Ltd. v. Bishop ; Standard Life 
Assurance Co. v. Allan ; Commissioner of Taxes v. Melbourne 
Triisi, Ltd. ; Anrangabad Mills, Ltd. In re ; Venhatadri Appa 
liao V, Parthasarthi Appa Bao ; Commissioner of Income Tax, 
Madras v. Chengalvaraya Ghetty ; Commissioner of Income Tax, 
Madras v. Subramaniam Chettiar\ Commissioner of Income Tax, 
Boinbay v. Ahmedahad Neiv Cotton Mills Go., Ltd.', Commis- 
sioner of Income Tax, Central Provinces and Berar v. 8. M. 
Chitnavis ; Baghunandan Prasad v. Commissioner of Income 
Tax, Bihar d Orissa ; Commissioner of Income Tax, Bihar d 
Orissa v. Maharajadhiraj of Darbhangha ; Swn Insurance 
Office V. Clark ; J. P. Hall d Go., Ltd. v. Commissioners of Inland 
Bevemie ; Edward Collins d Sons Idd. v. Commissioner of 
Inland Ttevenue ; Whimster d Co. v. Commissioiiers of Inland 
Revenue ; and J. H. Young d Co. v. Commissioners of Inland 
Revenue. 

Now, bearing in mind the above rules it is necessary to 
consider the facts of the particular case under reference. The 
assessee, who are a firm of Chettyar money-lenders carrying on 
business at Minhla and Sitkwin like many other money lenders 
in Burma, have been cotupelled to take over lands, and other 
immovable property in liquidation of the debts due to them in 
respect of loans that they have made to cultivators. But it is to 
be remembered that the assessees are money-lenders, not land 
owners, and that their business is to lend money at interest and 
not to cultivate the soil. 

I assume for the purpose in hand that prior to the assess- 
ment for J 932-33 the assessees were content to have their 
income assessed in respect of transactions in which lands had 
been taken over in satisfaction of outstanding loans in the 
following manner ; the value of the land was set out in their 
books of account at a certain figure which was allocated in part 
to the principal sum that had been lent and in part to interest. 
Upon the amount appropriated to interest income tax was 
claimed and paid in the year in which the lands were transferred 
but the question whether income tax was payable in respect of 
the receipt of the land to the extent to which the value thereof 
represented a repayment of the principal was held in suspense 
until the land was sold and it had been ascertained whether the 
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salfci proceeds exceeded or were loss than the amount of the prin- 
cipal Slim that had been lent. For the purpose of the assessment 
for the year 1932-33, however, the assessees in respect of lauds 
transferred to them during the accounting year in liquidation of 
outstanding loans claim the right to initiate a new method of 
accounting. They contend, in uiy opinion, rightly, that tho 
amount of the debt in satisfaction of which the land is transferr- 
ed is not a criterion of the value of the lands taken over, as the 
extent to which the lands are to be treated as liquidating the 
debt is a matter of adjustment between the creditor and the 
debtor, in many instances the lands being taken in satisfaction 
of the debt as a whole not because the value of the land was in 
any sense the equivalent of the value of the debt, but merely be- 
cause the debtor had no other property and there was no pros- 
pect of the debtor being in a position otherwise to liquidate the 
amount that he owed to the assessees. In the accounting year 
about sixty such transactions were carried through by the asscs- 
sees. Now, of course, it is well settled that normally : — 

“ Where interest is outstanding on a principal sum due and 
the creditor receives an open payment from the debtor without 
any appropriation of the payment as between capital and interest 
by either debtor or creditor the presumption is that the payment 
is attributable in the first instance towards the outstanding 
interest : Venlcatadri Appa Rao v. Parthasarthi Appa Rao. 
This presumption is no doubt operative primarily in questions 
between debtor and creditor but in their Lordships ’ view, the 
Income Tax Officer, finding that the assesses received a payment 
from his debtor of Rs. 2,78,000 in the year Fasli 1332 and that 
the assesses had not up till then credited himself as having 
received any interest or disclosed or accounted for any interest 
receipts to the revenue authorities was entitled in the circum- 
stances to treat this sum of Rs. 2,78,000 as applicable to the out- 
standing interest to the extent of Rs. 2,71,000 and accordingly 
to treat the payment to that extent as income of tho assessec in 
the year of payment ” : per Loed Macmillan in Commissioner of 
Income Tax, Bihar and Orissa v. Maharajadhiraj of JDarbhanga. 

For the purpose therefore it matters not in the present case 
whether the assessees in fact did or did not appropriate any part 
of the value of the lands received during the accounting year 
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towards the payment of interest, the result in law in either case 
would be the same. But, as Loed Macmillan proceeded to 
point out, a transaction where there is “ no settlement, but merely 
an open payment to account ” differs toto ccbIo from : 

“ an arrangement affecting the whole indebtedness whereby 
certain assets were accepted in part satisfaction and promissory 
notes were taken for the balance. The basis of the presumption, 
namely, that it is to the creditor’s advantage to attribute pay- 
ments to interest in the first place, leaving the interest bearing- 

capital outstanding is gone. Moreover there is authority for 

the proposition that in a question with the revenue taxpayer is 
entitled to appropriate payments as between capital and interest 
in the manner least disadvantageous to himself : Hmitli v. Law 
Guarantee and Triist Society Ltd." 

Now, in these circumstances the assessces contend that each 
transaction in which land is received in satisfaction of an out- 
standing debt must be considered on its owir merits. It is urged on 
their behalf that the land "Which is received in repayment of a loan 
is the equivalent of cash, and should be treated as money’s worth 
and as such not fixed capital, but working assets, and part of the 
stock in trade of their business as money-lenders. They contend 
that in oases where the value of the land taken over is less than 
the amount of the principal sum that is payable no profit has 
accrued from the transaction, and no income-tax is chargeable, in 
respect thereof ; although it may be as between, the assessees and 
the debtor that the land was accepted in satisfaction of both the 
principal and the interest due on the loan. Take the following 
illustration. Suppose the amount of the principal sum lent was 
Rs. 50,000 and that during the accounting year land of the value of 
Rs. 30,000 is transferred to the creditor in satisfaction of the prin- 
cipal sum of Rs. 50,000 and also of Rs. 10,000 for interest due 
thereon. The assessees in such a case would contend that 
although the amount of the interest set out in their books 
as liquidated by the transfer of the land w'as less than the value 
of the land no income-tax would be payable thereon because in 
respect of the transaction as a whole a loss had accrued of 
Rs. 20,000. In my opinion, the contention of the assessees 
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ought to be accepted. The Commissioner of Income Tax in the 
case that he stated observed that ; 

“ If the assessee tries to raise the question of fact as to the 
actual value of these lands I would say that he is bound by the 
figure at which he took over the lands and entered them in his 
accounts. He cannot say that they were worthless then, since 
the debtors would not part with them for less. If he had bought 
them in at an auction sale the department would not question the 
price (unless there was some trickery), even though it was lower 
than the prevailing market prices. And, if the assessee had taken 
over the lands for much less than the amount due to him, the 
department would not refuse to allow the loss. But once he has 
taken over the lands at a valuation, he is bound by that valuation 
until he finally disposes of the lands ; see Commissioner of Taxes 
V. Melbourne Trust Lid.” 

No doubt the value of the land as set out in the assessoes’ 
books of account may be treated as frima faoie evidence of its true 
value, and an assessee normally would have no cause for complaint 
if the income-tax authorities accepted for income-tax purposes the 
value which the assessee himself had put upon his assets in his 
books of account. But in every case it is incumbent upon the 
Income Tax Ofl&cer to ascertain as a matter of fact what are the 
real profits and gains of the business in the accounting year and, 
as Loed Lobebuen pointed out in Sun Insurance Office v. Glarli : 

“ A rule of thumb may be very desirable, but cannot be 
substituted for the only rule of law that I know of, namely, that 
the true gains are to be ascertained as nearly as it can be done.” 

The error, if I may say so, into which as it seems to me the 
income-tax authorities have fallen in the present case is that they 
appear to think that whereas for the purpose of ascertaining as a 
matter of fact the actual profits and gains that accrued during 
the accounting year the income-tax authorities have a free 
hand, an assessee is precluded by his book entries from proving 
what the true position is, and that for the purpose of assessment 
the Income Tax Ofl&cer is entitled — applying as it were a rule 
of thumb — to take as the actual value of the lands, the figure 
at which the lands are entered in the assessees’ books, 
notwithstanding that the value at which the lands stand 
in the assessees’ books (in the circumstances in which 
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it is well known that Ohettyar money-lenders are compelled to 
take over lands from thoir debtors), may be merely an arbitrary 
and fictitious figure, and that the assessees may be in a position 
to prove that the figure at which the lands have been valued in 
their books of account bears no relation to the real value of the 
lands that have been transferred in satisfaction of the debt. 

The problem to be solved however, is wliether in truth and 
in fact the several loan transactions which were completed in the 
accounting year by the transfer to the assessees of land in liquid- 
ation of the debts resulted in a profit or a loss to the assessees. 
Of course, unless the lands are sold by the assessees in the 
accounting year it necessarily follows that the actual value of the 
lands cannot be ascertained and an estimate of their value must 
be made. But as Lord Loreburn observed in Bun Insu7'ance 
Office V. Clarh : 

there is no way of estimating which is right or wrong in it- 
self. It is a question of fact and figures whether the way of 
making the estimate in any case is the best way for that case ; ” 

and while lam of opinion that in the present case the asses- 
sees ought not to be held bound in submitting an estimate of 
the value of the lands by the figure at which the lands were en- 
tered in their books of account, I am also of opinion, that the 
Income Tax Officer is not bound to accept the assessee’s figure 
and is free to fix his own estimate of the value in the accounting 
year of the lauds that have been transferred to the best of his 
ability. 

It follows that if the estimated value of the lands in the 
accounting year is greater than the principal sum that was lent, 
the income tax authorities will be entitled to treat the balance, 
after deducting an amount equivalent to the loan, as representing 
profits and gains accruing from the transaction, and to assess the 
same as income chargeable with income tax. E contra if the 
estimated value of the lands is less than the amount of the prin- 
cipal sum that has been lent no tax will be chargeable in the ac- 
counting year in which the lands are transferred, although it 
may be that the estimated value of the lands in that year exceeds 
the amount due to the assessees in respect of interest on the loan. 
Inasmuch, however, as the assessment of the land, unless it is sold 
by the assessees in the accotmting year, will be based upon what 
must ex necessitate rei be a mere estimate of the lands, in my 

54 
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opinion, it is fair and reasonable that an adjustment of the assess- 
ment should be made in the accounting year in which the asses- 
sees sell the lands, when it will be possible finally to ascertain 
whether or not in respect of the transaction a profit chargeable 
to income tax has accrued to the assessees. As the assessment is 
made upon the footing that the transaction has been completed 
during the accounting year, I am of opinion that the assessees 
are not entitled to have the value of the lands assessed in any 
other accounting year except that in which the lands are sold by 
them, and until the sale takes place the final adjustment of the 
assessment must necessarily remain in suspense. I would answer 
the first part of the question propounded in the above sense, and 
the second part in the affirmative. The assessees are entitled to 
their costs, 10 gold luohurs, which includes theRs. 100 deposited 
under Section 66 (2). 

Baguley, J. — I agree aud have very little to add. With 
regard to the fact that the assesses entered the land in his ac- 
counts at a certain figure, I would point out that the assessee 
merely put down in his cash account a certain figure as represent- 
ing the land ’ which he received as money’s worth, but on the 
other side of the account he immediately wrote the land out 
again as transferred to a land account, so that as far as the cash 
account is concerned he might have put down any figure between 
one rupee and one crore of rupees. The two entries cancelled, 
and that was the end of the land so far as the accounts were con- 
cerned. It is not as though he had entered the acquisition of the 
laud as equivalent to the receipt of a certain amount of money in 
a profit-and-loss account, or as though he had done anything else 
of that nature in which he definitely recognised the land as 
being the equivalent of a certain amount of money for purposes 
of calculating his profits. 

With reference to the remark made by the Commissioner 
of Income Tax “ he cannot say that they were worth less since 
the debtors would not part with them for less.” it may be pointed 
out that what has got to be ascertained as nearly as possible, 
and as a matter of fact, is the real value of the land at the 
close of the year of account. The value of any article is the 
price which it might be expected to fetch in an open market as 
between a willing buyer and a willing seller. Its value is not 
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what its owners when in a strong position can extort, possibly 
nominally only, from a buyer who, if he will not agree to buy at 
that figure, may incur other outside expenses. It is common 
knowledge that in cases of this nature the so-called ‘‘ sale ” by a 
debtor to his creditor of land with a view to cancelling his debt is 
simply a way in which the land and the debt are set off against 
each other, and the original debt is cancelled on the basis that 
the debtor shall be under no further liability whatsoever to the 
creditor with regard to this transaction. The debtor, in these 
circumstances, particularly an ordinary cultivator, considers that 
the safest way to make quite sure that he can be under no further 
liability is to insist upon a nominal purchase price being entered in 
the sale-deed, which is equal to the total amount which he is liable 
to pay, to put an end to his liability on the mortgage debt. 

Ba U, J. — 1 agree. 

Reference anstvered. 


[In The Madras High Court.] 

COMMISSIONER OF INCOME TAX, MADRAS 

V. 

MADHWA SIDDHANTHA ONNAHINI NIDHI LTD. 
Beasley, C. J., Ramesam and Sundaram Chetty, JJ. 

May 4, 1934. 

Income Tax — Mutual Benefit Society — Society Carrying on 
Ordinary Banking Business— Contridutions Paid In Lump — 
Guaranteed Interest Paid to Members, Whether Exempt From 
Tax — ‘ Interest on Borrowed Capital ’ — Indian Income Tax Act 
(XI OP 1922), Section 10 (2) (tu). 

The assessees were a limited company registered under the Indian 
Companies Act zvith an authorised capital of Bs, 8 lakhs divided 
into 12,000 shares, and the main objects of the company were to 
enable the shareholders to save money and to carry on hanking 
business by receiving deposits ‘from and granting loans to the 
public. The articles of association provided that the full amount 
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due on each share was payable in lump, that the paid-up skate capital 
was to carry guaranteed interest at the rate of %l^per cent, per annum, 
and the net income after payment of this guaranteed interest was 
to be divided as profits. There was also a provision empowering share- 
holders to transfer their shares. It was contended on behalf of the 
company that the guaranteed interest paid to shareholders on the capital 
contributed by them was interest on borrowed capital within Section 10 
{3) (ill) of the Income Tax Act and should be deducted in computing the 
assessable income of the company : Held, that in order to satisfy the 
requirements of the explanation to Section 10 {2) (iii), there must be 
recurring subscriptions paid periodically by the subscribers of a mutual 
benefit society. The company in the present case was not a mutual 
benefit society as its hanking transactions were not confined to its 
own members, and the payment was also not a recurring one. The 
amount paid to shareholders as guaranteed interest could not, therefore 
be deemed to be interest on borrowed capital and could not be deducted 
in computing the prof its of the company. 

COMMISSIONKB OF INCOME Tax, MaDBAS V. MaDUBA HiNOU 
Pebmanent Fund Ltd. [1933] (I.L.B. 56 Mad. 415 ; 64 M.L.J. 260; 
1 I.T.B. 46) distinguished. 

Reference made by the Commissioner of Income Tax, 
Madras, under Section 66 (2) of the Income Tax Act, XI of 1922. 
(0. P. No 33 of 1934). 

The material portion of the reference made by the Commis- 
sioner was as follows — 

“ 2. The petitioner is a limited company registered on Sth 
December, 1881, under the Indian Companies Act (X of 1866). 
Its authorised capital is Rs. 3 lakhs divided into 12,000 shares of 
Rs. 25 each. The subscribed and paid-up capital on 30th 
November, 1932, was Rs. 2,47,476 (9,899 shares). The objects 
of the company as set- out in its memorandum and articles of 
association are : 

(1) to enable shareholders to save money ; 

(2) to grant loans on jewels, landed property. Government 
promissory notes and other approved securities ; 
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(3) bo receive fixed deposits from the public on such terms 
and conditions as may be fixed by the Managing Committee from 
time to time (Article 19) ; 

(4) to make a permanent provision for payment of a grant- 
in-aid to the Sriman Madhwa Siddbantha Oiinaliini Sabha ; and 

(6) to do all such other things as are incidental or conducive 
to the attainment of the above objects. 

Under Article 2 (h) of the articles of association the full 
amount of capital due on a share is to be paid in one lump sum. 
According to Article 5 (a) the paid-up capital of the shareholder 
is bo carry guaranteed interest at the rate of 6-J per cent, per 
annum. Under Article 6 (6) the net income earned by the com- 
pany after deducting the cost of establishment, the other inci- 
dental charges and the interest payable under Article 5 {a) is to 
be treated as the Nidhi’s profits for the year. According to 
Article 6 (d) the interest above referred to is payable immediate- 
ly after the expiry of the year (30th November). Article 6 (&) 
provides that a shareholder may, with the sanction of the 
Directors transfer the whole of his paid-up capital on any parti- 
cular share or shares to any other person. According to Article 
7 (a) the shareholder or his heir and legal representative or his 
registered nominee is entitled to withdraw the whole or any part 
of his share capital after giving 6 months ’ previous notice. In 
such a case the shareholder is to be paid also the interest 
accrued on the share capital up to the date of withdrawal under 
Clause (6) of Article 7. Article 19 authorises the company to 
receive deposits from the public and Article 20 to give loans 
both to the shareholders and non-shareholders. The petitioner 
is not a mutual benefit society. A copy of the memorandum and 
articles of association is filed, marked Exhibit A. 

3. For the assessment of 1933-34 (previous year, year 
ending 30th November, 1932) the petitioner company filed the 
return of incojue on 14th June, 1933 showing therein a net in- 
come of Es. 27,163 from business. In arriving at this figure the 
petitioner company added back, amongst other things, to the 
net profit disclosed by its accounts Rs. 16,569 being the 
‘ guaranteed interest ’ paid to its shareholders on the paid-up 
share capital according to Article 6 (a) referred to in paragraph 2 
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above. This procedure has been uniformly adopted by the peti- 
tioner company in all its previous assessments and the company 
has been subjected to tax on such interest in all the previous 
years. During the assessment proceedings for 1933-34, however, 
the petitioner company claimed that this guaranteed interest 
should be allowed as a deduction in computing its profits. The 
Income Tax Officer disallowed the claim on the ground that the 
guaranteed interest paid was interest on the subscribed capital 
of the company and not interest on borrowed capital within the 
meaning of Section 10 (2) {iii) of the Act. 

4. The petitioner compaiiy appealed to the Assistant 
Commissioner and contended : 

(1) that the amount on which guaranteed interest was paid 
was and should be deemed to be capital borrowed for purposes of 
the business, that it was repayable like a deposit, that it did not 
cease to be borrowed capital simply because the terms ‘ shares ’ 
and ‘ subscriptions ’ were used in the articles of association ; 

(2) that the guaranteed interest was payable irrespective of 
the existence ot profits and was in no way dependent on the 
earning of profits ; 

(3) that the provisions of the company law should not be 
imported in construing the sections of the Income Tax Act ; and 

(4) that there was no difference between the guaranteed 
interest paid by it and that paid by the Mylapore Hindu 
Permanent Fund and other Funds. 

The Assistant Commissioner overruled the petitioner com- 
pany’s contentions for the reasons stated in his order, a copy of 
which is filed, marked Exhibit B. 

6. The petitioner company now requires me to refer to the 
High Court the following question arising out of the Assistant 
Commissioner’s order : 

“ Whether the assesses is entitled to claim in computing the 
assessable income a deduction of the sum of Rs. 16,569 paid by 
way of guaranteed interest to the members ”. 

6. The petitioner company contends — 

(1) That having regard to the general scheme of its 
articles of association the payment of guaranteed interest on the 
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paid-up capital contributed by the shareholders amounts to inter- 
est paid on borrowed capital within the meaning of Section 10 
(2) {iii) of the Act ; 

(2) that the view of the Assistant Commissioner, viz., that 
the share capital of an incorporated company can in no event be 
considered to be borrowed capital, is negatived conclusively by 
the decision of the High Court in the case of the Madura Hindu 
Permanent Fund ; and 

(3) that if recurring subscriptions which do not strictly fall 
within the explanation to Section 10 (2) {iii) of the Act could he 
deemed to be borrowed capital within the meaning of sub- 
Clause {iii) of Section 10 (2), the contributions made in a lump 
sum by the members at the commencement of their membership 
must be so considered with greater reason according to the 
observations of the Chief Justice in the Madura Hindu Pernia- 
iient Fund case. 

Whatever may be the exact position of the petitioner com- 
pany under the Indian Companies Act, it does not, for more 
reasons than one, fall within the class of cases governed by the 
decision of the High Court in the Madura Hindu Permanent 
Fund case. 

Firstly, its subscribed capital is not composed of recurring 
subscriptions payable periodically and repayable automatically at 
the end of the specified period with the guaranteed interest as 
was the case with the Madura Hindu Permanent Fund, but con- 
sists of single contributions which may be left in the hands of 
the company for an indefinite period, and in any event, are only 
withdrawable after six months notice. Secondly, the petitioner 
company like an ordinary banking company carries on business 
with the public for the benefit of its shareholders and does not 
confine its transactions to members or shareholders. Thirdly, 
the shares of the petitioner company are transferable like those 
of an ordinary company, while the accumulation of the recur- 
ring subscriptions of the Madura Fund is not so transferable. I 
am of opinion, therefore, that the principle of the decision in the 
Madura Hindu Permanent Fund case is not applicable to the 
petitioner company. Since the capital of the company consists 
of moneys contributed by the shareholders which they are at 
liberty to withdraw, it is clear that the “ guaranteed interest ” 
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cannot be paid out of capital and must be paid out of profit and 
payment must be dependent on the earning of profit. It is in 
fact a distribution of profit which takes the form of interest at a 
fixed rate because the amount of the profit can beforecast with 
some accuracy. It is thus akin to the dividend payable on the 
cumulative preference shares of an ordinary trading company. 
It is not interest on borrowed capital deductible under Section 10 

(2) {Hi) of the Act. The question should therefore be answered 
in the negative.” 

M. Patanjali Sastri, for the petitioner. 

K. 8. Krishnaswami Aiyangar and N. Srinivasa Aiyangar, 
for the respondents. 

The Chief Justice. — The assessees are a limited company 
registered under the Indian Companies Act with an authorised 
capital of Rs. 3,00,000 divided into 12,000 shares of Es. 26 each. 
The subscribed and the paid-up capital on the 30th November, 
1932, was Es. 2,47,475 in 9,899 shares. The objects of the 
company as set out in its memorandum and articles of association 
are : — 

(1) to enable shareholders to save money ; 

(2) to grant loans on jewels, landed property, Government 
promissory notes and other approved securities ; 

(3) to receive fixed deposits from the public on such terms 
and conditions as may be fixed by the Managing Committee from 
time to time ; 

(4) to make a permanent provision for payment of a grant- 

in-aid to the Sriman Madhwa Siddhautha Onuahini Sabha ; 
and ’ 

(5) to do all such other things as are incidental or conducive 
to the attainment of the above objects. 

The important articles of association are ; Article 2 (6) 
which provides that the full amount of capital due on a share is 
to be paid in one lump sum. Article 6 (a) which provides that the 
paid up capital of the shareholders is to carry guaranteed interest 
at the rate of 64 per cent, per annum, Article 5 (6) which pro- 
vides that the net income earned by the company after deducting 
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the cost of establishment, the other incidental charges and the 
interest payable midor Article 5 (a) is to be treated as the Nidhi’s 
profits for the year, Article 6 (6) which provides that a shareholder 
may, with the sanction of the directors, transfer the whole of his 
paid-up capital on any particular share or shares to any other per- 
son, and Article 7 (a) according to which the shareholder or his 
heir and legal representative or his registered iioiniuee is entitled 
to withdraw the whole or any part of his share capital after giving 
six months’ previous notice and in such a case the shareholder is 
to be paid also the interest accrued on the share capital up to the 
date of withdrawal. Article 19 authorises the company to receive 
deposits from the public and Article 20 to give loans both to the 
shareholders and non-shareholders. 

The respondents claim that an amount of Ks. 16,569 which 
is the guaranteed interest paid to their shareholders on the 
paid-up share capital according to Article 5 (a) is not liable to be 
assessed to income tax by reason of Section 10 (2) (in) of the 
Indian Income Tax Act. Section 10 (1) provides that the tax 
shall be payable by an assessee under the head ‘ business ’ in res- 
pect of the profits or gains of any business carried on by him 
and sub-Seotion (2) that such profits or gains shall be computed 
after making the following allowances, namely, inier alia, (3) in 
respect of capital borrowed for the purposes of the business, 
where the payment of interest thereon is not in any way depen- 
dent on the earning of profits, the amount of interest paid. The 
respondents contend that the paid-up capital which carried 
interest is capital borrowed for the purpose of the business, the 
interest payable upon it not being in any way dependent on the 
earning of profits. Hence they claim that this sum of 
Rs. 16,669 the interest upon that borrowed capital, must be 
deducted from the profits and gains of the business. In support 
of the respondent’s case, reliance was placed upon Commissioner 
of Income Tax, Madras v. Madura Hindu Permanent Fund, Ltd^, 
[(1932) I.L.R. 66 Mad. 416] a decision upon an income tax 
reference, of a Bench consisting of five Judges, It is contended 
that the facts of the present case are indistinguishable from the 
facts there. In my view, that decision cannot be applied to this 
case as the facts are clearly distinguishable. There the 
p;ssessee company was a mutual benefit society although it had 
f-53 
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not been prescribed. It was, like the rospoiulent company here, 
incorporated as a limited company luulcr tlic Indian Companies 
Act of 1882. It had its capital contrihutcii I'.y .1 and B class subs- 
cribers at the rate of Ke. 1 per mensem per sliare. The subscribers 
in .4 class paid their subscriptions fordo mouths and those in J-? 
class for 84 months. As soon as an.l class subscriber had paid 
Bs. 45 for one share in that manner, his account, in so far as that 
particular share was concerned, was closed, and ho svas paid of! 
with a sum of Rs. 50. A B class subscriber was paid off at the end 
of 84 months with Es. 102-8-0. The amounts of Rs. o and Rs. 18-8-0 
thus paid out to A and B class suhscrihers in excess of tluur subs- 
criptions to the fund were called ‘ fjuarauteed interest ’. Although 
the rules of the fund made provision for deposits and loans by and 
to non-subscribers or co-operative societi('s, in fact all tins trans- 
actions of the fund wore with its own members. The members of 
the fund subscribed the capital and the snl)scrih('d capital was lent 
to them. A sum of Rs. 68,000 odd was in the year of account 
distributed by the fund in the shape of guaranteed interest to the 
A and B class subscribers and the fund claimed to Ins entitled to 
deduct that sum from its total income during the year of account. 
It was held that this guaranteed interest was interest on capital 
borrowed for the purpose of the fund’s l)usinesH within the moan- 
ing of Section 10 (2) {Hi) of the Income Tax Act, tlnit is payment 
was not in any way dependent on the earning of profits and that 
the fund was entitled to claim a deduction in respect of the 
amount distributed as guaranteed interest. It was alsti hold that 
the fund was a mutual benefit society with a fluctuating capital 
dependent entirely upon the amount subscribed by its members 
and the repayment of subscriptions plus the guaranteed interest 
to the members and that the subscriptions, though called share 
capital, were not really so, nor were they capital borrowed for 
the purpose of the business as that capital is ordinarily \mder- 
stood, this being shown by the explanation to Section 10 (2) {Hi) 
of the Income Tax Act. It is clear upon an examinatiou of the 
answers given to the questions referred that they were based 
entirely upon a construction of the latter explanation. This was 
a mutual benefit society, the subscriptions wore rec\irring and 
were paid periodically b^ the sharehojdtTs or subscribers and as 
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such were deemed to be capital borrowed within the meaning of 
Section 10 (2) (in). It was contended there on behalf of the 
assessees that this was not really share capital at all but sub- 
scription capital raised by recurring subscriptions paid periodi- 
cally by shareholders. In dealing with this contention on page 
427 (of 56 Mad.) I say : 

“ In my opinion, although these subscriptions are called 
share capital, they are not really so as that description is under- 
stood in its ordinary sense, nor is this capital borrowed for the 
purpose of the business as that capital is ordinarily understood. 
It is something different from both. That this is so and that the 
legislature recognised the distinction is clearly shown by the 
explanation to Section 10 (2) (ni) of the Income Tax Act where 
recurring subscriptions paid periodically by shareholders or sub- 
scribers in such mutual benefit societies as may be prescribed are 
to be ‘ deemed ’ to be capital borrowed within the meaning of 
Section 10 (2) {Hi), If it is to be deemed to be capital borrow- 
ed, then it is not really capital borrowed but is for the purpose 
of the Indian Income Tax Act to be so considered. The fact 
that no mutual benefit societies have as yet been prescribed may 
be due to various causes with which we are not really here 
concerned. What we are concerned with is the apparent in- 
tention of the legislature to recognise an association of persons 
not having share capital but borrowing and lending from and to 
themselves for the mutual benefit of themselves. This borrow- 
ing is to be deemed to be a borrowing of capital.” 

The facts of the present case are very different. The 
respondents are not a mutual benefit society but are an ordinary 
banking concern. They are not concerned to transactions only 
with their own members. The shares are to be paid for in one 
lump sum ; and to my mind this is an all important distinguish- 
ing feature. In order to satisfy the requirements of the explana- 
tion to Section 10 (2) {Hi), there must be recurring subscriptions 
paid periodically. ‘ Recurring ’ means a happening again and 
again, not that which occurs only once. There is here no 
periodical payment and this is not a mutual benefit society. It 
is only if those conditions are to be found that that which is 
not capital borrowed is to be deemed to be capital borrowed. 
This capital then clearly cannot be given that description and 
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unless it is capital borrowed the allowance claimed under Sec- 
tion 10 (2) {Hi) cannot be permissible. Not being capital borrow- 
ed, the question as to whether the interest thereon is or is not in 
any way dependent on the earning of profits does not arise. 

The answer to the question referred must, therefore, be in 
the negative. The Commissioner of Income Tax will get Rs. 260 
costs. 

Ramesam, J. — I agree. 

SuNDABAM Chetty, J. — I agree. 

Question answered against assessec. 


[In The Nagpub Judicial Commissionbb’s Court]. 

SHAMA RAO and Anothbe v. MOTIRAM and Others. 

Pollock, A. J. C. 

February 14, 1934. 

Income Tax — Statements Made in Income Tax Proceed- 
ings — Privilege — Indian Income Tax Act (XI op 1922), 
Section 64. 

The intention of Section 54, Income Tax Act, is to encourage 
an assessee to mahe a full and true disclosure of all relevant facts 
within his hnowledge, hnoioing that any statement made by him 
will not subsequently he used against him. Such statements are 
confidential arid if is open to a person to refuse to answer interro- 
gatories on statements made by him in income tax proceedings on 
the ground that they are privileged. 

Civil Revision Petition No. 257-B of 1933. 

M. B. Bobde, for the applicants. 

J. B. Chandorkar, for first respondent. 

Pollock, A.J.C. — The suit out of which this application for 
revision arises was apparently instituted on 14th November, 1929, 
though the date of presentation has not been endorsed on the 
plaint and the date on the order-sheet is illegible. On 2nd Febru- 
ary, 1931, the plaintifi sought to file copies of certain statements 
said to have been made by defendants 2 and 3 in income tax pro- 
ceedings and of orders passed by the Income Tax Officer in those 
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proceedings. The lower Court held that these were confidential 
documents by virtue of Section 54, Income Tax Act, and that 
copies of them were inadmissible in evidence. Issues were fram- 
ed on the same date. The case was delayed for about a year 
while the plaintiffs unsuccessfully sought revision in this Court 
of the order rejecting the above documents. The case was fixed 
for evidence on 24th June, 1932, and the plaintiffs’ case was clos- 
ed in default on 28th September, 1932, but subsequently reopened. 
On 25th September, 1933, the Income Tax OflScer was examined 
on behalf of the plaintiffs who attempted to put to him the certi- 
fied copies of the statements made to him by defendants 2 and 3 
and to ask him questions about the assessment of these defend- 
ants. This was disallowed. 

In the meantime the plaintiffs had sought leave on 21st 
April, 1933 and 22nd April, 1933, to deliver interrogatories to 
defendants 2 and 3 asking whether they had made certain state- 
ments before the Income Tax Officer. These defendants object- 
ed to such interrogatories but replied that they did not remember 
what statements they had made. The lower Court held that 
these answers were insufficient and ordered under Order XI, Kule 
2, that the defendants should make sufficient answers. Against that 
order the defendants now seek revision. A party may deliver inter- 
rogatories in order to ascertain the nature of his opponent’s case 
or to support his own case, in order to narrow the points in issue or 
to avoid proving facts which are admitted. Under the Evidence 
Act the contents of documents may not, except when secondary 
evidence is admissible, be proved by oral evidence because it is a 
cardinal rule that, where written documents exist, they shall be 
produced as being the best evidence of their own contents. The 
plaintiffs have admittedly adopted the procedure of delivering 
interrogatories in order to prove the contents of documents 
which have been held inadmissible in evidence, and I think that 
this procedure is entirely misconceived. It is open to a party to 
object to state the contents of a written document or tn reply 
that the said document when produced will be the best evidence 
of its own contents : see Odgers on Pleading and Practice, 
Edn,, 8, at pp. 304 and 305. Under Order XI, Eule 2, leave 
shall be given as to such only of the interrogatories submitted 
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as the Court considers necessary either for disposing fairly of 
the suit or for saving costs. Under this rule to which the lower 
Court has not referred I do not see how interrogatories as to the 
contents of written documents can be said to be necessary either 
for disposing fairly of the suit or for saving costs. 

The clear intention of Section 54, Income Tax Act, is to 
encourage an assesses to make a full and true disclosure of all 
relevant facts within his knowledge, knowing that any state- 
ment made by him will not subsequently be used against him. 
Such statements are described by the Act as confidential, and I 
think that, it is certainly open to an assesses to object to answer- 
ing interrogatories on statements made by him in such pro- 
ceedings on the ground that they are privileged. The order of 
the lower Court, therefore, appears to me to be obviously wrong. 
It has been urged that, even so, I have no power to interfere 
in revision. The order of the lower Court undoubtedly amounts 
to a case decided, according to the view of this Court, and 
I am of opinion that there has at least been a material irregula- 
rity in allowing interrogatories which are not necessary either 
for disposing fairly of the suit or for saving costs and that 
it is necessary to intervene at this stage to prevent injustice 
being done. The application for revision is therefore allowed 
with costs, and the lower Court’s order that the defendants shall 
further answer interrogatories is set aside. Counsel’s fee in this 
Court is Es. ‘20. 

Application allowed. 


[In The Nagpub Judicial Commissioneb’s Coubt.] 
COMMISSIONEE OF INCOME TAX, G. P. 

V. 

BAXIEAM EODMAL. 

Bubhedar and Pollock, A. J. Cs. 

April 6, 1934. 

Income Tax — Adjouenmbni — Duty to Ineobm Assesses op 
Adjoubned Date — Notice — Validity op Seevice — Duty op Income 
Tax Oppicbbs to See That Notice, is Sbbvbd on Authobisbd 
Agents. 
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Though ordinarily it is the duty of the assesses who applies for an 
adjournment to find out the date fixed, yet if the Income Tax Officer 
tells the assesses that an adjournment wM be allowed and that the 
adjourned date will be inttmaied to him, tt ts not incumbent on the 
assesses to find out that date but he is entitled to await the promised 
information. 

The mere fact that a person had accepted notices on behalf of the 
assesses on previous occasions and appeared for the assesses would not 
constitute him an agent on whom a notice or requisition under the Act 
could be validly served, nor would any statement made by him bind the 
assessee. 

Dictum : ‘ Income Tax Officers, m doing the very important work 
of assessing income tax, m vst take the elementary precaution of seeing 
that the person with whom they are dealing is in fact authorised to 
represent the assessee and they are not entitled to assume this merely 
because such person has on occasions signed a notice, possibly under 
pressure or produced account books for inspection.' 

Cases referred to ; 

Commissioner op Income Tax, Madras v. Perianna Pillai 
[1939] (58 M.L.J. 10 ; 122 I.C. 449 ; 4 I.T.C. 217 ; A.I.R. 1930 Mad. 
113), 

Jangai Bhagat Ramawtar V. Commissioner op Income Tax, 
Bihar and Orissa ' [1930] (I.L.R. 8 Pat. 877 ; 121 I.C. 332; A.I.R. 
1930 Pat. 127 ; 3 I.T.C. 418). 

Reference made by the Commissioner of Income Tax, Central 
Provinces, under Section 66 (2) of the Income Tax Act (XI of 
1922) [Mis. Jud. Cas. No. 24-B of 1933]. 

D. N. Chowdhry, for Commissioner of Income Tax. 

A. V. Khare and W. B. Pendharkar, for the assessee. 

Order. — The Commissioner of Income Tax, in compliance 
with this Court’s order, has referred certain questions under 
Section 66 (2), Income Tax Act, for our decision. The Income 
Tax Officer issued a notice under Section 23 (2) of the Act to 
the assessee, a joint Hindu family. This was served on Asaram, 
the accountant of the joint family business. In response to that 
notice Xisanlal, a member of the joint family, appeared on 
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19th December, 1930 and asked for further time in which to 
produce his accounts. It is not apparent from the order sheet 
exactly what happened but it has been conceded before us that the 
Income Tax Officer told him that an extension would be allowed 
and that the date for futher hearing would be intimated to him. A 
notice, in the form used for notices under Section 23 (2), was issued 
to the joint family and served on Asaram at the joint family shop. 
The date fixed was 8th January, 1931, and on that date no one 
appeared. The Income Tax Officer accordingly made an ex parte 
assessment under Section 23 (4). On 28th February, 1931, the 
assessee applied under Section 27 to have the assessment cancelled 
and affidavits were filed by Asaram and Kisanlal stating that the 
contents of the second notice were not communicated by Asaram 
to Kisanlal. The Income Tax Officer held that Asaram had implied 
authority to accept notices and that thereforeKisanlalhad a reason- 
able opportunity to comply with the notice. On appeal the Assis- 
tant Commissioner held that a notice to Asaram was a valid notice 
to the assessee and also that no notice was in fact necessary. 

Under Section 63 (1) of the Act a notice or requisition under 
this Act may be served on the person therein named either by post 
or, as if it were a summons issued by a Court, under the Civil Pro- 
cedure Code, and such notice or requisition may, in the case of a 
Hindu undivided family, be addressed to any adult male member 
of the family. Order III, Rule 2, Civil Procedure Code, defines 
“ recognized agents ” and Rule 3 provides that processes served on 
the recognized agent of a party shall be as effectual as if the same 
had been served on the party in person. Order V, Rule 12 provides 
that service shall, wherever it is practicable, be made on the defen- 
dant in person, unless he has an agent empowered to accept service 
in which case service on the agent shall be sufficient. Order III, 
Rule 6 provides that, besides the recognized agents described in 
Rule 2, any person may be appointed as agent to accept service of 
process, but such appointment must be made by an instrument 
in writing signed by the principal. It is not suggested that 
Asaram was a recognized agent or had been appointed an agent 
to accept service by an instrument in writing, and the petitioner 
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has therefore urged that there was no valid service on the 
assessee. 

The Commissioner of Income Tax has supported the finding 
of the Assistant Commissioner that it was incumbent on the 
assessee to find out for himself the date to which the case had 
been adjourned and that it was not necessary for the Income 
Tax Officer to inform him of that date. Ordinarily it may be the 
duty of the assessee who applies for an adjournnmnt to find out 
the date fixed, but when the Income Tax Officer tells the asses- 
see that an adjournment will be allowed and that the adjourned 
date will be intimated to him, we are of opinion that it is not 
incumbent on the assessee to find out that date but that he is 
entitled to await the promised information: Commission.?' of 
Income Tax, Madras v. Perianna Pillai. It appears that Asaram 
has received notices on behalf of the assessee ou previous 
occasions and has appeared before the Income Tax Officer on be- 
half of the assessee. In giving evidence Asaram stated : 

“ I used to take income tax notices addressed to iny master. 
Whenever the owner was in the shop he used to take them but 
in his absence I was not taking the notices but the process server 
threatened me that he would return the notice with the remark 
that the assessee refuses to take the notice though he is present. 
I had therefore to take the notice.’* 

The mere fact that Asaram had acted on some occasions 
in this way would not constitute him an agent on whom a notice 
or requisition under the Act could be validly served, nor would 
any statement made by him bind the assessee, and we see no 
reason why a notice informing the assessee of the adjourned date 
should be deemed to be validly served when it was merely served 
on Asaram. The decision in Jangai Bhagat Bamawtar v. 
Commissioner of Income Tax, Bihar and Orissa, to which 
reference has been made, does not help the Commissioner of 
Incouie Tax because the assessee in that case contended that he 
had to be served personally and it was held that service on a 
gomastha, who was his accredited agent, was valid service ; it is 
not clear whether the gomastha was a recognized agent or had 
been authorized in writing to accept service, and there is no 
discussion of this pointt 

56 
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The Commissioner of Income Tax has stated that he does 
not believe the affidavits stating that the contents of the notice 
were not communicated by Asarain to Kisanlal j but even if 
these affidavits be disbelieved, a point which has not been 
considered by the Income Tax Officer and Assistant Commis- 
sioner, there is no evidence to show that the notice did in effect 
reach Blisanlal. We do not think it unreasonable to insist that 
Income Tax Officers, in doing the very important work of 
assessing income tax, must take the elementary precaution of 
seeing that the person with whom they are dealing is in fact 
authorized to represent the assessee, and they are not entitled to 
assume this merely because such person has on occasions signed 
a notice, possibly under pressure, or produced account books for 
inspection. Our answers on the points referred to us are : — (1) 
and (2) : The service of the notice on Asaram was not a valid 
service on the assessee. (3) : The assessee had not a reasonable 
opportunity to comply with the notice. The assessee’s petition 
must therefore be allowed with costs. Counsel’s fee Bs. 60. 

Petition allowed. 

[In THE Lahore High Court] 

BOCHI BAM KHATTAB ^ 

V. 

COMMISSIONEB OF INCOME TAX, PUNJAB. 

Addison and Sale, JJ. 

June. 22, 1934. 

Income Tax — Best Judgment Assessment — Failure to 
Submit Betubn — Sufpioienot op Cause — Beperenoe — Best 
Judgment Assessment Without Notice pob Production op 
Accounts— Validity— Indian Income Tax Act (XI op 1922), 
Sections 22 (4) and 23 (4). 

On an assessment under Section 23 (4) of the Income Tax 
Act for failure to submit a return no question of law arises for a 
reference to the High Court. The decision of the Income Tax 
Officer that no sufficient cause for non-submission of the return 
was shown by the assessee upon whom the onus lay, is in such case 
a finding of fact. It is entirely within the discretion of the Income 
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Tax Officer to issue a notice under Section 22 {4) of the Act before 
malting a best judgment assessment, and the omission to do so 
before acting under Section 23 (4) does not raise any question of 
law for reference to the Sigh Court. 

Ambit Waman Dalal v. Commissioner op Income Tax, 
C. P. AND Bebab [1933] (6 I. T. 0. 301), followed. 

Petition under Section 66 (3) of the Income Tax Act praying 
the High Court to require the Commissioner of Income Tax, 
Punjab and N. W. P. P., to state a case and refer it to the High 
Court. [Petition No. 44 of 1933]. 

Achhru Bam and Kirpa Bam Bajaj, for the petitioner. 

J. N. Aggarwal, for the Crown. 

Order. — This is a petition by Bai Sahib Rochi Ram Khat- 
tar under Section 66 (3) of the Income Tax Act for a direction to 
issue to the Income Tax Commissioner to refer a question to 
this Court for decision. The facts are as follows : — The Income 
Tax Officer served a notice on the petitioner under Section 22 (2) 
of the Income Tax Act calling upon him to submit a return of 
the income for the previous year within thirty days of the receipt 
thereof. The return should have been put in not later than 
24th May, 1931. On the 13th May, 1931, the petitioner applied 
for further time and obtained an extension up to the 17th June, 
1931. He obtained a further extension up to the end of July 
1931. On that occasion the petitioner was told that the assess- 
ment would be taken in hand immediately after that date. On 
the 11th July, 1931, another extension was applied for. Of 
course, the assesses was at liberty under Section 22 (3) to make 
a return at any time before the assessment was made, and though 
in fact the assessment was not made till the 30th November, 
1931, no return w'as ever put in. It is pointed out by the 
Commissioner that the failure of the assessee to comply with the 
notice under Section 22 (2) was in itself sufficient to justify the 
Income Tax Officer in making the assessment to the best of his 
judgment under Seotion23 (4) without calling for accounts. He 
did not, however, do this. He served a notice on the assessee 
on the 29th October, 1931, under Section 22 (4) calling upon 
him to produce his accounts at Bannu on the 6th November, 
1931. The assessee asked for time to be extended for this 
purpose. The Income Tax Officer refused and stated that the 
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accounts should be produced without fail at Bannu on the 5th 
November, 1931, but later he adjourned the case to the 10th 
November, 1931, and issued another notice under Section 22 (4) 
for production of accounts on this date. A further adjournment 
was applied for and granted by the Income Tax OfiBcer, time 
being extended to the 21st November, 1931, and for this date 
another notice was issued under Section 22 (4). The petitioner 
approached the Assistant Commissioner of Income Tax who 
telegraphed the Income Tax Officer to adjourn the case to the 
30th November, 1931, At the same time he expressly told the 
assessee that the accounts should be produced before the Income 
Tax Officer on the morning of that date. Even on that date the 
accounts were not produced or a return made. The assessment 
was therefore, made to the best of the Income Tax Officer’s abi- 
lity. On the 1st of December, 1931, an application dated the 
30th November, 1931, was presented to the Income Tax Officer 
alleging that owing to the break down of a lorry the petitioner 
could not reach the Income Tax Office till very late on the even- 
ing of the 30th November. The Income Tax Officer noted that 
no account books were brought to his office on that day and told 
the asses'see to make a proper application under Section 27. This 
was done but it was rejected. An appeal against the order of re- 
jection ' of the petition under Section 27 was dismissed by the 
Assistant Commissioner. The Commissioner of Income Tax was 
then moved. He declined to interfere and also declined to state a 
case to this Court on the ground that no question of law arose. 
Thereupon the petitioner put in the petition which is before us for 
decision. 

It was held in Amrit Waman Dalai v. Co?nmissioner of In- 
come Tax, C. P.andBerar, that on an assessment under Section 
23 (4) of the Income Tax Act for failure to submit a return 
no question of law arises for a reference to the High Court. The 
decision of the Income Tax Officer that no sufficient cause for 
non-subrnission of the return was shown by the assessee, upon 
whom the onus lay, is a finding of fact. It was further held 
that it was entirely within the discretion of the Income Tax 
Officer to issue a notice under Section 22 (4) of the Act and the 
omission to do so before acting under Section 23 (4) did not raise 
any question of law for reference to the High Court. This case 
applies with full force to the case before us. In fact the case 



1931 ] AM \.B SINGH r. OOMMSll. OF INCOME T \.X, PON.IAB 445 

before us is worse ; for the Income Tax Officer issued several 
notices under Section 22 (4) of the Act and they also were not 
complied with. 

For the reasons given we find that there is no question of 
law to refer to this Court and we dismiss this petition with costs 
to the Commissioner of Income Tax. 

Petition dismissed. 

[In Thk Lahobe High Court]. 

AMAH SINGH 

C'. 

COMMISSIONER OF INCOME TAX, PUNJAB. 

Addison and Sale, JJ. 

June 22, 1934. 

Income Tax — Depreciation Allowance — Printing Press 
—Depreciation on Furniture and Type — Type, Whether 
Machinery or Plant-Income Tax Rules, Rule 8 — Income 
Tax Act (XI of 1922), Section 10 (2 {vi). 

Furniture is subject merely to the general rate of 5 •per cent, 
depreciation since it is not part of the machinery. The special 
rates allowed in the remark column attached to item No. 2 of the 
Schedule in Buie 8 of the Buies made under Section 59 of the 
Income Tax Act apply only to electric machines. An assesses who 
tvishes to secure the advantage of these special rates should, there- 
fore, apply to he assessed on the electric portion of the machinery 
separately from the furniture. 

The High Court directed the Commissioner to refer to it the 
(jiiestion whether the type used in a printing press is part of the 
‘ machinery ’ or ‘ plant ’ of the press within the meaning of Sec- 
tion 10 (3) (vi) of the Income Tax Act. 

Petition under Section 66 (3) of the Income Tax Act (XI of 
1922), praying the High Court to require the Commissioner to 
state a case and refer it to the High Court [Petition No. 459 of 

1932] . 

Kirpa Bam Bajaj, for the petitioner. 

Asa Bam Aggarwal, for J. N. Aggarwal, for the Crown. 
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Oedeb. — Sardar Amar Singh, proprietor of the Model Elec- 
tric Press, Lahore, has applied under sub-Section (3) of Section 66 
of the Income Tax Act against a refusal of the Oommissioner to 
state a case. 

The applicant has been assessed for the year 1929-30 in 
respect of an electric press house in a “first class building ” in 
Lahore ; and the point involved in this application is the 
amount of depreciation permissible to the applicant under 
Clause (vi) of sub-Section (2) of Section 10 of the Income Tax 
Act. 

The first question raised is whether the assessee is entitled to 
claim depreciation on the business premises at 5 per cent, instead 
of 2^ per cent, on the authority of the first remark in the ‘ column 
of remarks ’ of the statement prescribed in the rules for the de- 
preciation of buildings [see Rule 8 of the Rules made under Sec- 
tion 10 (2) (t)i) of the Act.] We agree with the Income Tax Com- 
missioner that no question of law here arises. The petitioner 
claims a higher rate of depreciation on the ground of the alleged 
severe vibration caused by an electric plant of 440 voltage. It 
seems that the petitioner produced no evidence before the Income 
Tax Oommissioner to prove the effect of the alleged vibration. 
The Oommissioner has come to a finding of fact that the Electric 
Press cannot be held to cause any special deterioration of the 
buildings. Under these circumstances, no question of law arises 
for our decision. The applicant will be at liberty to reopen this 
question before the Oommissioner in connection with future 
assessment and support his case by producing expert evidence 
on the question of the effect of vibration on the building. 

The next point raised in this application is the rate of depre- 
ciation to be allowed on the furniture under item 2 of the 
Schedule in Rule 8 made under Section 10 (2) {vi) of the Act. 
It is obvious from the Schedule in question that furniture is 
subject merely to the general rate of 5 per cent, depreciation 
since furniture is clearly not a part of the machinery. The 
special rates allowed in the remarks column attached to item 
No. 2 apply only to electric machines. If the applicant wishes 
to secure the advantage of these special rates, he should 
apply to be assessed on the electric portion of the machinery 
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separately from the furniture. We agree with the Income Tax 
Commissioner that on this point, no question of law arises. 

The only other question pressed before us is the question 
whether “ type ” forms part of the machinery of the press. 
Clause {vi) of Section 10 (2) of the Act allows depreciation for 
machinery and plant ; and it was urged by the applicant before 
the Income Tax Commissioner that type is part of the 
machinery. The Commissioner held that in this respect the 
petitioner was laying claim to something not provided for by law 
and that no point of law therefore arises. 

It is argued before us that “ type ” is an essential part of 
the machinery because without the type the machinery of the 
press would be useless. We are informed that the income tax 
authorities while not allowing depreciation in respect of the 
type, do make allowances for replacements ; but it is contended 
that the allowance for replacement is far less than the deprecia- 
tion permitted by the Act if it be held — as is now pleaded that 
“ type ” is included in the articles in respect of which deprecia- 
is allowed by Clause (vi) of Section 10. The only authority to 
which our attention has been directed in this connection is 
Corporation of Calcutta v. Chairman of Cossipore Municipality 
[I.L.R. 49 Cal. 190], a Privy Council ruling in which it was held 
that a large tank erected by the Cossipore Corporation in 
connection with the Calcutta Water Supply and intended to 
increase the supply during the part of the day when the hourly 
consumption exceeded the capacity of the reservoir, was not 
“ machinery It is clear that this ruling is not on all fours with 
the present case. It does, however, appear to us that a sub- 
stantial point of law does arise in, ctz., whether in the case of 
the printing press in suit “ type ” is part of the machinery or 
plant. Clause (vi) uses both expressions ‘ machinery ’ and ‘ plant.’ 
It may be open to doubt whether type is a part of the machinery 
but the expression “ plant ” has obviously a far wider application 
than the expression “ machinery ”, and, even though typo may 
be held not to bo part of the machinery, it does appear arguable 
that it is part of the “ plant.” 

Accordingly we accept this application to the extent of 
requiring the Commissioner to state a ease and refer to thig 
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Court a question of law which we would formulate as fol- 
lows : — 

“ Is the type in use at the Model Electric Press, Lahore, 
part of the machinery or plant of the Press within the meaning 
of Clause (vi) of sub-Section (2) of Section 10 of the Income Tax 
Act ? ” 

The rate of depreciation would be a matter for the income 
tax authorities to decide. 

We make no order as to costs of this application. 

A'p'plication allowed. 


[In The Lahore High Court.] 

SALIGRAM RAMLAL 

V. 

COMMISSIONER OE INCOME TAX, PUNJAB. 

Addison and Sale, JJ. 

June 22, 1934. 

Income Tax — Joint Hindu Family— Application for 
Registration as Firm — Partition By Metes and Bounds, 
Whether Necessary— Indian Income Tax Act (XI of 1922), 
Section 25-A. 

Section 25-A of the Income Tax Act contemplates an actual 
partition by metes and bounds of the joint family property and 
not a mere change of the coparcenary to a tenancy in common by 
a severance of the joint status. 

Section 25-A is the only section applicable when a joint 
Hindu family claims to have ceased to be such and the members 
claim to be assessed as separate entities. The further question 
whether they should be registered as a firm only arises after 
that. 

Petition under Section 66 (3) of the Income Tax Act (XI of 
1922), praying the High Court to require the Commissioner of 
Income Tax, Punjab and N. W. F. P. to state a case and refer 
the same to the High Court. 

Achhru Bam and Kirpa Bam Bajaj^ for the petitioners. 

Asa Bam Aggarwal for J. N. Aggarwal, for the Commis- 
sioner, 
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Judgment. — The business Salig Ram Ram Lai was assessed 
for the year 1930-31 as a Hindu undivided family. The family 
consists of Ram Lai and his only son Amar Nath. In connection 
with the assessment for that year Ram Lai, the head of the 
family, put in a deed, dated the 17th March, 1930, to the effect 
that the business was being run as a firm constituted by himself 
and his son Amar Nath, the shares of the partners being equal. 
The capital as well as the profits of the firm from the 10th April, 
1926, to 31st March, 1930, were to be distributed among the 
partners and it was claimed that the agreement would conse- 
quently take effect for previous years as well. An application 
was submitted for registration of the firm under Section 2 (14) 
and 26-A of the Income Tax Act. There was also a definite claim 
on the ground that partition had taken place. Previous assess- 
ments had been made on the family as a Hindu undivided family. 
The Income Tax Officer enquired into the matter and came to 
the conclusion that the instrument of partnership was a bogus 
one and had only been executed for the purpose of deriving an 
improper advantage from the provisions of the Income Tax Act. 
He gave weighty reasons for coming to this decision and refused 
to register the partnership. As a result the family was assessed 
as an undivided Hindu family. There was an appeal to the 
Assistant Commissioner of Income Tax who came to the conclu- 
sion on the evidence not only that there had been no separation 
in status of the members of the family, but also that the joint 
family property had not been partitioned among the two mem- 
bers constituting it. He, therefore, held that the Income Tax 
Officer had correctly refused to register the firm. The assesses 
then approached the Commissioner of Income Tax under Sections 
33 and 66 (2) of the Income Tax Act. He declined to interfere 
under Section 33 and refused to make a reference to this Court 
on the ground that the question was one of fact. The assesses 
has now put in an application under Section 66 (3) of the Income 
Tax Act asking this Court to require the Commissioner of In- 
come Tax to state a case and to refer it for decision. 

In the petition it is stated that the following points of law 
arise out of the order of the Assistant Commissioner ; — 


1-57 
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1. Whether Section 26-A of the Income Tax Act contem- 
plates actual partition of the joint property by metes and 
bounds ? 

2. Whether, under the circumstances of the present case, 
the petitioner firm should be assessed as a registered firm consti- 
tuted under the instrument of partnership, dated the 17th March, 
1930, or a Hindu undivided family firm ? 

3. Was the Income Tax Officer legally justified in refusing 
the registration of the firm under the provisions of Section 2 
(14) and Section 25-A of the Act ? 

4. Whether the Assistant Commissioner’s finding that the 
arrangement of partnership was bogus and was executed to 
escape proper tax is based on proper evidence or materials ? 

Section 26-A of the Act runs as follows : — 

“ Where at the time of making an assessment under Section 
23, it is claimed by or on behalf of any member of a Hindu family 
hitherto assessed as undivided that a partition had taken place 
among the members of such family, the Income Tax Officer shall 
make such enquiry thereinto as he may think fit, and if he is 
satisfied that a separation of the members of the family has taken 
place and that the joint family property has been partitioned 
among the various members or groups of members in definite 
portions he shall record an order to that effect 

The opinion of the Commissioner was that the Income Tax 
Officer could only pass an order under Section 25-A if he was 
satisfied, first, that separation of the family had taken place and, 
secondly, that the joint family property had been partitioned 
among the various members or groups of members in definite 
portions. It was only after that, that the question of registering 
the parties as a firm arose. Thus the only question in his opin- 
nion was, whether the assesses was still a member of a Hindu 
undivided family or of a firm constituted under a deed of part- 
nership. This the Commissioner held to be a question of fact. 

The principal contention before us was that Section 26-A 
did not contemplate an actual partition by metes and bounds of 
the joint family property. It seems to us that it is impossible 
so to hold. If actual partition had not been contemplated the 
clause, “ and that the joint family property has been partitioned 
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among the various members or groups of members in definite 
portions ” would not have been added to the section ; for the clause 
immediately preceding it would be sufficient if the law was that 
actual partition of the property was not necessary. The preceding 
clause is, “ if he is satisfied that a separation of the members of 
the family has taken place In Hindu law, separation of the 
members of the family can take place without actual partition and 
when this takes place the members of the family change their status 
from co-parceners to tenants-in-common of the joint property 
which ceases to be joint Hindu family property. There was, there- 
fore no necessity for the addition of the second clause, if it was not 
intended that actual partition by metes and bounds was necessary 
as well. The words are clear and it is impossible to hold that the 
legislature added the second clause without intending that it should 
have a meaning. It was not disputed before us that if actual par- 
tition is necessary the Commissioners decision is right. No ques- 
tion of law arises, therefore, as there was ample evidence on 
which the income-tax authorities could base their finding. 

The only other contention raised before us was that regist- 
ration should have been allowed under Section 26-A of the Act. 
At the time in question no appeal was given under Section 30 of 
the Act against a decision refusing to register a firm under Sec- 
tion 26-A. The decision, therefore, of the Income Tax Officer 
was final in this respect and this concludes the question. 

We might add, however, that it seems to us that Section 26-A 
is the only section applicable when a joint Hindu family claims 
to have ceased to be such and the members claim to be assessed 
as separate entities. The further question whether they should 
be registered as a firm only arises after that. As already remar- 
ked there was ample material on which the income-tax authori- 
ties could base their finding that the so-called deed of partnership 
was bogus. This disposes of all the points arising in the case 
and we dismiss the petition with costs. 


Petition dismissed. 
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[In The Lahore High Court] 

HAJI ALI JAN 

V . 

COMMISSIONEE OF INCOME TAX, PUNJAB. 

Addison and Sale, JJ. 

June 27, 1934. 

Income Tax — Method of Accounting — Sufficiency of Method 
TO Deduce Profits — Opinion of Income Tax Officer — Finality — 
Application for Eegistration as Firm — Kefusal— Eight to 
Appeal — Indian Income Tax Act (XI of 1922), Sections 13, 26-A, 
30 AND 66. 

The Income Tax Officer is the sole arbiter on the tiuestion of the 
possibility of deducing the income^ profits and gains of the assessce 
from the method of acco%inting employed by him and the correctness of 
the opinion of the Income Tax Officer on this question is a question of 
fact lohich cannot he challenged by means of an application under 
Section 66 of the Act, Under Section SO of the Income Tax Act^ before 
it loas amended in November 1983 ^ it wasnot open to the Commissioner 
of Income Tax to refer to the High Court under Section 66 questions 
arising out of a refusal to register a firm under Section 26-A, 

An appeal against the final order of assessment would not justify 
the Commissioner in re-opening by way of reference to the High Court 
decisions relating to the method of assessment, which according to the 
scheme of the Act are final, merely because the assessment may he 
founded upo7i them. An order refusing to register a firm made before 
the Amendment of 1938 cannot, therefore, be attached in an appeal 
from the final order of assessment. 

Cases referred to : 

Bulchand Keshavdas V , Commissioner of Income Tax, Bombay 

[1980] (A.I.E. 1930 Sind 301 ; 128 LC. 678). 

Gokalchand Jagannath V , Commissioner of Income Tax, 
Punjab [1926] (94 I.C. 128; 2 LT,C. 180 ; A.LK. 1926 Lah. 446). 

Haridas Prbmji V . Commissioner of Income Tax, Bengal [1932] 
(A.I.E. 1932 Cal. 409 ; 139 LO. 497). 

Eikhabai V , Commissioner op Income Tax, Central Provinces 

[1930] (4 I.T.C. 178). 
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Eamlal Muelidab In le [1931] (I.L.E. 58 Cal. 1005 ; 134 I.C. 
1056 ; A.T.E. 1931 Cal. 682 ; 5 I.T.C. 150). 

Petition under Section 66 (3), Income Tax Act, praying that 
the High Court may be pleased to require the Commissioner of 
Income Tax, to state a case and refer it to the High Court of 
Lahore (No. 666 of 1932). 

Kishen Dayal and 8huja-ud-din, for the assesses. 

J. N. Aggarival, for the Commissioner. 

Judgment. — This is an application by Haji Ali Jan agaiust 
the refusal of the Income Tax Commissioner to state a case for 
reference to this Court under Section 66 of the Income Tax Act. 

In the course of proceedings relating to the assessment of the 
petitioner for the year 1931-32, he applied to the Income Tax 
Officer to be treated as a registered firm under Section 26-A of 
the Income Tax Act. The Income Tax Officer rejected this 
application and on the 16th of October, 1931, the Assistant 
Commissioner declined to entertain an appeal against this order 
on the ground that no appeal lay under Section 30 of the Act. 

The assessment was made by the Income Tax Officer acting 
under the proviso to Section 13 of the Act. The accounts pro- 
duced by the assesses contained his trading account for two 
years, i.e., from 1st April, 1929, to 31st March, 1931 ; but no 
profit and loss account was prepared for the previous twelve 
mouths, 1st of April, 1930 to 1st March, 1931, on which by law 
the assessment had to be based. The accounts produced dis- 
closed a net profit of Rs. 39,280 for two years ; and as there was 
no evidence to show that out of this total profit half the sum 
was earned in each year the Income Tax Officer acting under 
the proviso to Section 13 computed the difference between 
Bs. 39,280 and Es. 14,490 (as assessed in 1930-31) as the income 
for the year under review. 

Lala Kishen Dayal has urged that two questions of law arise 
from these facts on which the Commissioner should be required 
to make a reference. 

The first point is that the Income Tax Officer was not 
justified in taking more than one year’s profit into account in 
the assessment for the year under review. The point arises out 
of the method adopted by the Income Tax Officer of computing 
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the profits for one year. As stated by the Coinniissioner, the 
Income Tax Officer was compelled to act under the proviso to 
Section 13 of the Act, because the profits could not be properly 
ascertained from the trading account produced by the petitioner 
which covered the period of two years. There was thus undoub- 
tedly material for the exercise of the Income Tax Officer’s discre- 
tion. As held by a Bench of this Court in Gokal Ckand 
Jagannaih v. Commissioner of Income Tax, Punjab, the Income 
Tax Officer is the sole arbiter on the question of the possibility 
of deducing the income, profits and gains of the assesses from 
the method of accounting employed by him. The correctness of 
the opinion of the officer under these circumstances is a question 
of fact which cannot be challenged by means of an application 
under Section 66 of the Act. 

The second point urged is the question whether in the 
circumstances of this case the petitioner should be declared a 
registered firm under Section 26-A of the Act. The Assistant 
Commissioner refused to entertain the appeal against an order 
refusing registration, as no such appeal is provided for by Sec- 
tion 30 of the Act. It is true that the law has been altered by 
an amendment of the section made in November 1933 ; but we 
have held in other similar references under Section 66 of the 
Income Tax Act, that according to Section 30, as it stood before 
the amendment in November 1933, no appeal lay against an order 
refusing registration under Section 26-A of the Act and no 
reference is therefore maintainable to this Court arising out of 
the rejection by the income-tax authority of an application to 
register under Section 26-A. 

Mr. Kishen Dayal has in this connection invited our atten- 
tion to Bulchand Keskavdas v. Commissioner of Income Tax, 
Bombay, and has urged on the authority of this ruling that a 
question of law is involved. He has also referred to Bamlal 
Murlidhar, In re ; Haridas Premji v. Commissioner of Income 
Tax, Bengal and KiTcabai v. Commissioner of Income Tax, 
Central Provinces. In these three latter cases the Income Tax 
Commissioner appears to have referred suo motu to the High 
Court, the question arising out of the refusal of the income tax 
authorities to accept an application for registration under 
Section 26-A. The question of the maintainability of such a 
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reference under Section 66 of the Act was not considered in these 
three cases and accordingly no argument in favour of the main- 
tainability of such a reference can he based on these authorities. 
It was, however, held in Bulchand Keshavdas v. Commissioner 
of Income Tax, Bombay, that a question of law does arise out of a 
refusal of the Assistant Commissioner to accept an application 
for registration. The learned Judicial Commissioner observed 
that in the particular case before him “ a question of law did arise 
out of the order of the Assistant Commissioner as his assessment 
was on the assumption that the assessee firm was an unregistered 
firm. It may be that no appeal was given by the Act from an 
order refusing to register a firm, but on the analogy of appeals 
from decrees in civil suits there is no reason why objection could 
not be taken to the order of refusal in the appeal against the 
assessment which was founded on it.” Mr. Kishen Dayal adopts 
a similar argument in this case and urges that in an appeal from 
a final assessment the Assistant Commissioner should have gone 
into the question whether the petitioner had been assessed as a 
firm or an association of individuals and that his refusal to do so 
raises a question of law on which the Commissioner should now 
be directed to state a case for reference to this Court. 

In our opinion, however, the Income Tax Act cannot be 
interpreted in the same way as the Civil Procedure Code. The 
Income Tax Act is a special enactment which gives the 
authorities specific powers for purposes of assessment and these 
powers can only be attacked in the manner prescribed by the Act. 
Section 30 provides for appeals against certain specific orders and 
it necessarily follows in our view that orders passed under sections 
which are not mentioned in Section 30, are not appealable and are 
therefore final in the sense that they cannot be re-opened at any 
subsequent stage. We disagree with the proposition that an appeal 
against the final order of assessment justifies the Income Tax Com- 
missioner in re-opening by way of reference to us decisions relating 
to the method of assessment, which according to the scheme of the 
Act, are final, merely because the assessment may be founded upon 
them. We adhere therefore, to our previously expressed view that 
under Section 30, before it was amended in November 1933, it was 
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not open to the Commissioner to refer to us under Section 66 a 
question arising out of a refusal to register a firm under Section 
26-A because the order was, at that time, not appealable under 
Section 30, and therefore final. 

We dismiss the application with costs. 

Application dismissed. 


[In the Court of Appeal.] 

HEASTIE V. VEITCH & CO. 

Lord Hanworth, M.E., Slesser, L.J., Komer, L.J. 

July 20, 1933, Nov. 29, 1933. 

Income Tax — Partnership — Premises Owned bt One Partner 
— Eent Paid to him by Partnership— Partnership Deed — Eent 
More than Schedule A Assessment — Eent a Deduction in Com- 
puting Profits of Partnership for Schedule D Assessment — In- 
come Tax Act, 1918 (8 & 9 Geo. 6 c. 40), Sched. D, Eules Appli- 
cable to Cases I and II, Eulb 3 (c) ; Eule 5, Sub-Eule 1 : Eule 10 
— Finance Act, 1926 (16 & 17 Geo. 5 o. 22), Sched. IV. 

The senior of two partners who carried on business as chartered 
accountants in premises owned by him received, in accordance with the 
provisions of the partnership deed, an annual rent, which was found 
by the Commissioners for the Special Purposes of the Income Tax Acts 
to he a fair and proper rent for the premises. The annual value of the 
premises for the purpose of Schedule A assessment was less than the 
actual rent. On a claim by the partners that the amount of the rent 
was a proper deduction in arriving at their profits for the purposes of 
assessment to income tax under Case II of Schedule D : Held, by the 
Court of Appeal {reversing Finlay, J.), that the claim was justified 
by the Commissioners' finding of fact, and therefore that the larger 
sum was properly deducted. 

Case stated by the Commissioners for the Special Purposes 
of the Income Tax Acts- 



1934] 


HEASTIE V. VEITOH (& 00. 


467 


The facts were set out by Finlay, J., in his judgment as 
follows, and are referred to more fully in the judgment of Lobd 
Hanworth, M. K. : 

“ The case is a peculiar one and arises in the following way. 
There was a partnership of two men carrying on business as 
accountants. They made substantial profits and were assessed 
as a partnership. The business was carried on in premises in 
the City of London which were assessed under Schedule A at a 
figure of £ 706. Those premises belong to the senior partner, 
Mr. Veitch, and in the deed of partnership there was a provision 
whereby Mr. Veitch was to allow the firm to use these premises 
as the premises for carrying on the business of the partnership, 
and he was to be paid for that a rent of £ 1,250 ... I 

suppose the divergence — certainly a remarkable divergence — 
between the Schedule A assessment of £ 705 and the rent of 
£ 1,250 is due to the circumstance — and we have had several 
oases about it lately — that in Loudon, the annual value being 
computed in a special way, there is apt to be considerable diver- 
gence between rent and annual value, a difficulty which was 
prominent in the Salisbury House ease and cannot arise except 
in London.” 

Upon those facts the partners contended that for the assess- 
ment of their partJiership profits for income-tax they were enti- 
tled to treat the sum of £ 1,260 as a fair deduction. 

The Crown contended that the Schedule A assessment of 
£ 705 was the only deduction which could be allowed, and that 
the increased rent paid to Mr. V eitch was merely an adjustment 
of profits between the partners. 

The Special Commissioners having found as a fact that the 
rent charged to the partnership was fair and proper, and there- 
fore that the contention of the partners was justified, the Crown 
appealed. 

The Attorney-General (Sir Thomas InsMp, K. 0.), J. H. 
Stamp and It. P. Hills, for the appellant. 

T. Donovan, for the respondent. 

Finlay, J., stated the facts, as set out, and continued : Now, 
turning to the Act, the general position is quite clear. There is 
an express rule, Rule 6, Cases I and II, which authorises the 

1—58 
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deduction of the annual value of lands occupied for the purpose 
of trade. There is no difficulty about that at all. It is clear, 
and it is not to be questioned, that to that deduction the respon- 
dents here are entitled. But there is also a rule — and a dispute 
arises with regard to this — which in effect is a prohibition, but it 
has been said by a great authority that though in form a prohibi- 
lion it is really an allowance, and in effect it allows, disburse- 
ments incurred wholly and exclusively for the purpose of the 
business. Now here, if this rent which is found to be a fair 
and proper rent were paid to an outsider, it would, 1 think, be 
deductible, and deductible as a disbursement, and it would be 
immaterial that there was a wide divergence between the dis- 
bursement, that is, the rent, and the annual value. That would 
afford no answer if it were paid to an outsider. But here what 
is said — and I have come to the conclusion correctly said — on 
behalf of the Crown is that that cannot apply where you are 
dealing with a partnership and where two partners, so to speak, 
pay and one receives. Here what really happened was this, that 
a partner provided what is, I suppose in effect, capital : he 
provided premises for the use of the firm. If he had provided 
capital in the form of money, it would be clear beyond any doubt 
that the sum paid in respect of that could not form a deduction. 
So I suppose if he provided a motor car, or if he gave services 
of a special character, or any of those inatters, it illustrates the 
situation which I think is clear. I put it to counsel, who assent- 
ed — and I do not imagine it can be disputed — that if you have a 
salaried partner that salary is not a deduction before computing 
the profits of the partnership, although it is otherwise, of course, 
if it is the case of a company paying salaries to its servants and 
officials. 

Accepting here, as I need hardly say I accept absolutely, the 
finding of the Special Commissioners that this was fair and 
proper rent, I have co me to the conclusion that, none the less, 
the deduction must be restricted to the annual value. The reason 
for that is that while the annual value can of course be got, and 
got under Rule 5, this cannot be got as a disbursement under 
Rule 3, because it is simply a payment made by the two partners 
to one of them, and made in respect of special matters, in this 
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particular case business premises which have been supplied for 
the use of the firm by that partner. 

On that ground, though not without hesitation, I have 
arrived at the conclusion that, accepting fully the finding of fact 
of'the Commissioners, none the less, on the ground which I have 
tried to state fairly, their deduction cannot stand. The result 
is that the appeal in this case will be allowed, with costs. 

The partners appealed. 

Needham, K. 0., and T. Donovan, for the appellants. 

The Attorney-General {Sir Thomas Insldp, K. G.), J. H. 
Stamp and iJ. P. Hills, for the Crown. 

Loed Hanworth, M. E. — This seems, to my mind, a very 
plain case. It is necessary just to state the facts, because the 
propositions of law are not in dispute. It seems that one of these 
partners, the senior partner, acquired some premises in March, 
1926, for & 10,000, premises which were leasehold, with a ground 
rent of £ 460. On September 19, 1928, a deed of partnership 
was entered into to regulate the business relations between the 
partners in respect of a business which had been carried on 
before but in respect of which there had been no actual partner- 
ship deed. Under the terms of the partnership deed, these 
premises, of which the senior partner was the owner, were to be 
the place where the partners were to carry on their business, and 
it was provided by the partnership deed that, entirely at the will 
and sole discretion of the senior partner and so long as he should 
deem fit, the partnership should use the premises and pay to the 
senior partner in respect of the use of the premises U 1,250 per 
annum for rent. 

That is how the matter stood with regard to these premises. 
Now, there was a provision in the partnership deed that the 
capital of the partnership should be brought in exclusively by the 
senior partner and the amount of his capital should be the sum 
shown to the credit of the senior partner in the balance sheet, 
dated March 31, 1928, which was the date in the year up to 
which the balance sheet was made out ; and also such further 
sums as the senior partner from time to time in his sole discre- 
tion sould deem necessary to bring in. Of course, it is not a con- 
clusive matter, because one has always to go to the substance of the 
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matter and not merely to accounts but so far as the balance sheet 
we have before us is an indication it would seem that the capital 
of the senior partner was £2,700 at March, 1931, and no more, but 
it does appear from that that he still was entitled to receive the 
rent for that year of £ 1,250 which would seem to indicate that 
the premises were still held by him as they had been before the 
partnership deed, and that nothing had intervened to make the 
sum of £ 1,250 per annum otherwise than payable out of the 
partnership assets. 

There is no doubt about it — and the Attorney-General does 
not contend otherwise — that if these premises had belonged to 
some entirely independent owner, the partnership would have 
been entitled to pay that owner £ 1,260 and that sum would have 
been deductible as a proper outgoing in ascertaining the profit 
and gains, in accordance with the indication that is given in 
rule 3 (c) of the Eules applicable to Oases I and II of Schedule D. 
There is no doubt about that. On the other side, there is no 
doubt about this, that if and so far as capital is borrowed by the 
firm, borrowed from whomever you please, any annual interest 
or other annual payment in respect of that capital so borrowed 
and paid out of the profits and gains is a deduction which 
definitely is forbidden in computing the annual profits and gains 
under the same Eule 3 (Z). What is said here is that although in 
form it is a payment for rent and a proper payment for rent, as it 
would be to a wholly outside person, this sum paid to the partner 
was really a payment made to him in respect of capital which 
he brought in ; that he brought in a sum in the form of 
premises, but none the less it was a sum which may be 
treated as being converted into capital of £ 10,000, and so far 
as he was paid £ 1,250 that was a deduction which was forbidden 
under Eule 3 (Z). We have, therefore, really to come to the 
conclusion on which side of the line does this fall : was it a pay- 
ment for rent, or was it a payment for capital? The Commissioners 
said it was proved before them — and they are the right persons 
for estimating the facts — ^that “the rent of £ 1,250 was a fair and 
proper rent for 9, Coleman Street. It was in fact the rent which 
the senior partner was asked to pay by the previous owners in 
1926 if he decided bo rent the premises instead of purchasing the 
leasehold interest. *’ They have come to the conclusion definitely 
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that they accept the view that this story told in the partnership 
deed was a true story. I quite agree that the matter is not con- 
cluded as a question of fact, but it is open to review as a question 
of law, because it is a mixed question of fact and law, and we 
have to construe and determine what is the result of Clause 4 of 
the partnership deed. But I am prepared to give very consider- 
able weight to the conclusion reached by the Commissioners, who 
are quite within their province in telling us that the M 1,250 was 
a fair and proper rent for these premises. Under those circum- 
stances, I cannot see any evidence whereby one can turn this 
habitation of the partnership into money and treat it simply as 
money — treat it as borrowed capital. It appears to me that it 
stands, as the Commissioners have found, as being the habitation 
charged at a proper rent to the partnership. Therefore, the 
decision of the Commissioners must be restored and the appeal 
allowed, with costs here and below. 

Slesser, L. J. — I agree. The learned Judge has refused to 
allow this rent to be deducted under Rule 3 of the Rules appli- 
cable to Cases I and II, because he says it is simply a payment 
made by the two partners to one of them. I think that is an 
over-simplification of the relation between these people, as found 
by the Commissioners and as it appears from the deed that is 
before us. As I view this thing — and it is the view taken by the 
Commissioners (though, of course, it is a juatter which, once it 
is held that it is a bona fide transaction, is one of law rather than 
of fact, as to what the deed means) — it seems to me it is an 
ordinary landlord and tenant agreement in which one of the 
partners happens to be the landlord and the partnership are the 
tenants. There is an obligation to pay rent, and a right on the 
part of the landlord to determine the transaction at his discretion, 
and there is an obligation on the partnership to pay such things 
as repairs and the like. Such a transaction appears to me pro- 
perly to be described as “ rent ” within the meaning of Rule 3 (c). 
If that conclusion is properly arrived at, that these moneys were 
paid as rent, then I think that concludes the matter. I 
would only add that the Attorney-General has argued difficult 
cases about complications which may arise with regard to the 
payment of salaries and the introduction of capital into the firm. 
With regard to salaries, those are the cases, as I understand. 
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■where it is held that the partner cannot be treated as receiving 
a salary where money is paid to hina in respect of the partnership 
business in one form Or another. I am far from saying that, if a 
payment were made to a partner for something altogether discon- 
nected with the partnership business as such, he might not be 
entitled strictly to remuneration on an independent contract. We 
have not to consider that case. As regards interest upon capital, 
that is expressly provided for, as my Lord has said, in Rule 3 (Z). 
It therefore follows that this satisfies all the requirements of the 
section, and the deduction is therefore proper. 

Eomeb, L.J. — I agree. I think that the answer to the 
argument advanced on behalf of the Crown, based on an analogy, 
or suggested analogy, between this case and that of services 
rendered by the partner to his firm, is that the services so 
rendered are rendered as a partner. Where two persons 
agree together to carry on a business or a profession in 
partnership, it is no more possible, in ascertaining the pro- 
fits of that business or partnership for the purposes of Sche- 
dule D, to deduct the salary paid to one or both of them 
for the work they have done in carrying on that business than 
it would be for a professional man to carry on a business on 
his own account and by himself to deduct something which he 
thought was equivalent to the value of his services rendered to 
himself. 

But it is not the fact that you can never, in ascertaining the 
profits of a partnership, deduct something paid to one of the 
partners. An illustration I ventured to give during the argument 
is this : suppose two people are carrying on business in partner- 
ship as hotel proprietors, and it is necessary for the purpose of 
carrying on that hotel, that business, that they should be 
supplied from time to time with wine, and suppose one of the 
partners is carrying on a wholly independent business on his own 
account in the wine business and supplies wine to the partner- 
ship, it would be idle to suggest, would it not, that for the 
purpose of ascertaining the profits of the hotel you could not 
deduct the sums paid to the partner who was the wine merchant. 
The fact that such a deduction would be permissible is, I think, 
made clear by Rule 10 of the Rules applicable to Oases I and II, 
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■which says that for the purposes of taxation under Schedule D 
a partnership is treated as a separate entity from individual 
partners composing the firm. In the present case it appears to 
me that the premises were supplied for the use of the partnership 
by the partner who owned them, not in his capacity of partner 
at all, but in his capacity of landlord of the premises. Now if it 
were the fact that interest on capital brought in by the partners 
could not be deducted for the purpose of ascertaining the profits 
of the partnership business under Schedule D, because capital 
was brought in by a partner, whereas in the case of capital 
brought in by an outsider — advanced to the partnership by an 
outsider — the interest on the capital could be deducted, I should 
agree with the contention on the part of the Crown. As I under- 
stand it, the reason why interest is not deductible in such a case 
— that is to say, interest on capital brought in by a partner for 
the purpose of ascertaining the partnership profits — is because 
Rule 3 (Z) prevents the deduction of interest in any case. 

For these reasons, it appears to me that this appeal should 
be allowed. 

Afpeal allowed. 

Solicitors. — Maxwell, Batley d Co., for taxpayers; Solicitor 
of Inland Revenue, for the Crown. 


[In The Naqpue .Judicial Commissioner’s Court]. 

NATHU SAO 

V. 

COMMISSIONER OP INCOME TAX, 0. P. and BERAR. 

Staples and Niyogi, A. J. Cs. 

October 10, 1934. 

Income Tax — ‘ Hindu Undivided Family ’ — Single Male 
Member and Widows op Coparceners — Whether Constitute 
Undivided Family — Jains, Whether Hindus —Indian Income 
Tax Act (XI op 1922), Sections 3 and 14. 

Where a Hindu lives jointly with the widows of deceased 
coparceners they constitute a Hindu undivided family for the 
purposes of assessment to income tax. The fact that there is only 
one male ruember is immaterial. 
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Jain fainilies should he Tegatded as Sindu families fot puT~ 
poses of income tax in the absence^ of evidence of custom ot usage 
showing that they ate not governed by the rules applicable to 

Hindu families. 

Cases referred to : 

Amabai V. Goyind [1899] (I.L.R. 23 Bom. 257). 

Baohebi V. Makhanlal [1880] (I.L.R. 3 All. 65). 

Bhagwan Singh v. Mst. Kewal Kuab [1927] (I. L. R. 8 
Lah. 360). 

Chotet Lal V. Chijnno Lal [1878] (L.R. 6 I.A. 15). 

VbDATHANNI V. COMMISSIONEB OF INCOME TaX, MaDBAS 

[1933] (1933 I.T.R. 70; I.L.R. 66 Mad. 1). 

Case stated by the Commissioner of Income Tax, C. P . and 
Berar under Section 66 (3) of the Income Tax Act (XI of 1922) 
Mis. Judicial Case No. 64-B of 1932. 

D. N. Chowdhary, for the Crown. 

D. W. Eathalay, for the assessee. 

Obdeb. — On the application of Seth Nathusao made under 
Section 66 (3) of the Income Tax Act (XI of 1922) this Court by 
an order on 29th July, 1932 directed an issue of requisition to 
the Commissioner of Income Tax requiring him to state the case 
on 3 questions, which were as follows : — 

(1) Is not the assessee who is a member of the Jain 

community governed by the Hindu law as to joint 

family ? 

(2) Are not the assessee and his mother and widowed 

aunt members of an undivided family, and 

(3) Can adverse inference be drawn in the absence of 

evidence to the contrary ? 

In accordance with that requisition the Commissioner of In- 
come Tax has submitted a statement of the case on the foregoing 
3 questions. 

2. The facts of the case are simple. The assessee is a 
member of Lad Vaish community and is a Jain. He claims to 
be governed by the Hindu law and contended that his widowed 
mother and widowed aunt who lived with him, constituted a 
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Hindu joint family. The assessee was granted time to produce 
evidence to substantiate his contention. He having failed to do 
so, his contentions were negatived. 

3. As to the contention involved in question (1) namely 
that the Jains are governed by Hindu law relating to joint family, 
this Court in its order dated 29 — 7 — 1932 held that the ordinary 
Hindu law applies to Jains in the absence of proof of custom 
or usage to the contrary, on the authority of a Privy Council 
decision reported in Ghotey Lai v. Ghunno Lai which was follow- 
ed in Bachebi v. Mahlian Lai and Amahai v. Govind. The Com- 
missioner of Income Tax submits to the ruling of this Court on 
this question, 

4. As to question No. 2, it is contended on behalf of the 
Commissioner of Income Tax that in the absence of evidence to 
prove that the assessee’s father and undo were coparceners, it 
could not be inferred that the assessee’s mother and aunt were 
members of an undivided Hindu family. Throughout the pro- 
ceedings it seems to have been conceded that the assessee’s 
father and uncle were coparceners. All that was contended was 
that the assessee and the female members of his family entitled 
to maintenance could not in law' constitute a joint family. In 
fact the admission of these persons constituting a joint family is 
implicit in the other admission made by the Couniiissioner of 
Income Tax that the family members are entitled to maintenance. 
The obligation to maintain the widows of deceased coparceners 
arises from the fact that the surviving male member is in posses- 
sion of the family property including the shares of the deceased 
coparceners which devolved on him by survivorship. See 
Bhagwansingh v. Mst. Kewal Kaiir. Lately the question whether 
a single male member living jointly with the widows of deceased 
coparceners entitled to maintenance from him, constitute a joint 
Hindu family arose incidentally before a Special Bench of the 
Madras High Court, and it was answered in the affirmative, See 
Vedathanni v. Commissioner of Income Tax^ Madras, There is a 
clear distinction between a coparcenary and a Hindu joint or un- 
divided family. As noticed by Mayne in his Hindu law^ page 347, 
para 271, a coparcenary consists of male members who are en- 
titled to demand partition and such a coparcenary ceases to 
exist when by deaths among the male members the family 

1 — 59 
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reduced to one sole surviving male, but the family (?) survives, 
even where there is only one male member left in the family 
burdened with the obligation to maintain the widows of the de- 
ceased coparceners. The liability to pay maintenance to the 
widows of the deceased members of the coparcenary is the 
criterion to determine whether the family is divided or undivided. 
Suppose there are two Hindu Brothers A and B constituting a 
coparcenary. It they partition their shares, and one of them 
dies after the partition, the surviving member will be under no 
obligation to maintain the deceased brother’s widow. On the 
other hand, if one of the brothers dies in a state of jointness with 
his brother, his widow will undoubtedly have the right to be 
maintained by the surviving brother of her husband. The 
capacity of any one of the widows to introduce a new member 
into the family by adoption also goes to show that the widows 
are regarded as members of the joint family. It must therefore 
be held that the assesses Seth Nathusao along with his widowed 
mother and widowed aunt constitute a Hindu undivided family. 
The question No. 2, must therefore be answered in the 
affirmative. 

5. As to question No. 3, it may be broadly stated that the 
burden of proving the existence of joint family is on the person 
pleading it. In the present case, however, the Commissioner of 
Income Tax having admitted the fact that the widows were 
entitled to maintenance, the existence of coparcenary between 
the assessee’s father and uncle must be deemed to have been 
impliedly admitted. A fact which is admitted, needs no proof, 
and consequently there was no necessity for the assesses to lead 
any evidence. 

6. The result is that the assesses succeeds and the Commis- 
sioner of Income Tax will pay his costs of these proceedings. 
Pleader’s fee Es. 26. 


Reference answered. 
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[In The House of Lords.] 

ASSAM EAILWAY8 AND TRADING CO. 

V, 

COMMISSIONERS OF INLAND REVENUE. 

Lord Blanesburgh, Lord Warrington of Clyffe, Lord Atkin, 

Lord Thankerton and Lord Wright. 

June 12, 14, 15. July 24, 1934. 

Income Tax— Double Taxation — English Company— Profits 
Made in India — Indian Income Tax on Profits Less Interest Paid 
on Debentures — United Kingdom Income Tax on Whole Profits 
— Claim to Relief on Whole Sum— Income Tax Act, 1918 (8 & 9 
Geo. 5. c. 40), Case I, Schbd. D — Finance Act, 1920 (10 & 11 Geo. 
5 c. 18), Section 27 — Finance Act, 1927 (17 Sc 18 Geo. 6 c. 10), Sec- 
tion 46, Sched. V, Part II 2 (1). 

The appellants were an English company incorporated and reside 
ent in England. They carried on a composite business in India. The 
whole of their profits of £186^750 for the year ending April 5, 1929, 
arose in India and loere charged to United Kingdom income tax under 
Case I of Schedule D of the Income Tax Act, 1918. For the same 
year they were charged to Dominion or Indian income tax on 
£ 129,365 only. The difference arose from the fact that in India 
£ 42,500, paid by the appellants for interest on debenture stock, 
was allowed as a deduction from the gross profits, and the profits 
from certain tea gardens were excluded from the account. This 
course was not allowed in England. Section 27 of the Finance Act, 
1920, provides that any person who has paid United Kingdom income 
tax on any part of his income, and proves that he has paid Dominion 
income tax in respect of the same part of his income, shall be entitled 
to certain relief from United Kingdom income tax : — Held, that the 
Indian assessiiient was not an assessment on the whole amount of the 
profits of £186,760, and did 7iot therefore exhaust the taxable 
capacity in India of the ivhole of these profits ; where definite 
amounts were in question the word “ paid ” in Section 27 meant 
paid in fact and could not be applied to those definite amounts, 
which were simply in India deducted from the profits assessable, 
as not being liable to tax at all. The element of double taxation 
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did not exist in regard to those parts of the appellants' income exclud- 
ed from taxation in India. 

Observation of Faewell, L. J., in E. v. Yobkshibb (West Rid- 
ing) County Council; Att.-Gen. and Boabd of Education, 

[1906] (76 L. J. K. B. 933 ; [1906] 2 K. B. 676) approved. 

Eastman Photogbaphic Matebials Co. v. Comptbolleb-Gener- 
al op Patents, Designs, and Trade Mares [1898] (67 L. J. Ch. 
628; [1898] A.C. 571) distinguished. 

Decision of the Court op Appeal (1934 I. T. E. 9 ; 102 L.J.K.B. 
702 ; [1933] 2 K. B. 576) affirmed. 

Cases referred to ; 

Eastman Photographic Materials Co. Comptroller-Gener- 
al OF Patents, Designs, and Trade Marks [1898] (67 L.J. Ch. 628 ; 
[1898] A.C. 671). 

Gobham V. Exeter (Bishop) [1864] (Moore’s Eeport of Case 
(1852) ed., p. 462). 

Hbydon’s Case [1584] (3 Co. Rep. 7 (a) ), 

E. V. Yobkshibb (West Riding) County Council ; Att.-Gen. 
AND Board op Education, Ex parte [1906] 76 L.J. K. B.933; [1906] 
2 K. B. 676 ; reversed in H. L. sub nom. Att.-Gen. v. Yorkshire 
(West Riding) County Council; Gbensidb, Ex parte [1906] (76 
L. J. E. B. 97 ; [1925] A. C. 29). 

Rolls-Royce, Ltd. v. Short [1925] (94 L. J. K. B. 849 ; 10 Tax 
Cas. 69). 

Appeal from an order of fche Court of Appeal, dismissing an 
appeal by the appellants from an order of the King’s Bench 
Division, whereby an appeal by the appellants upon a case stat- 
ed by the Commissioners for the Special Purposes of the Income 
Tax Acts was dismissed and the decision of the Commissioners 
confirmed. 

The material facts are set out in the headnote and are to be 
found fully stated in the judgment of Lobd Weight. 

Latter, K. C., and Cyril L. King, for the appellants. 

The Attorney-General {Sir Thomas InsMp, K. C), and B. F. 
Sills, for the Crown. 
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The arguments sufficiently appear in the judgment of Lord 
Wright. 

Their Lordships took time to consider their judgment. 

July 24 . — Loed Blanesbubgh. — My Lords, I have found 
that the more the question raised by this appeal is considered the 
greater is the difficulty it presents It is only after close exa- 
mination that the ambiguities of Section 27, sub-Section 1 of the 
Finance Act, 1920, become apparent. The section suggests no 
serious problem when the “ part ” of the assessee’s income 
brought into charge for the year of assessment to United Kingdom 
income tax is, in its amount, equal to “ the same part ” of his in- 
come brought into charge for the same year to Dominion income 
tax. Nor is the difficulty serious when the section has to be 
applied to a case in which the “ part ” of the assessee’s income 
brought into charge for the purpose of Dominion income tax is 
in its amount, greater than that brought into charge in the United 
Kingdom. The extent of the relief from United Kingdom income 
tax given by the section is in each of these cases not doubtful. 
The assessee in respect of the whole of the sum representing the 
“ part ” of his income which has been brought into charge in the 
United Kingdom is entitled to the relief given by the section, 
and that relief will operate to discharge him to the prescribed 
extent from the burden of a double taxation, one in the Dominion 
and the other in the United Kingdom. , 

So far, the relief granted is relief from a double taxation, 
and nothing more. The real difficulty of the section arises 
when it has to be ascertained, as in this instance it has, whether 
that still remains its purpose and result when its provisions have 
to be applied to a case in which the “ part ” of the assessee’s in- 
come brought into charge for the purpose of Dominion income tax 
is in amount less than that brought into charge in the United 
Kingdom. Is the section, in this case also effective only to relieve 
the assessee from payment of double income tax to the prescribed 
amount and to the extent to which he would otherwise be requir- 
ed to make it ? or is the section, in this instance alone, operative 
in quite a different way, so that when the assessee has met every 
claim in respect of the ‘‘ part ” of his income charged to Domi- 
nion income tax, however small in amount that “ part ” may be, 
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he is, by the section, relieved in respect of the whole amount, 
however large, which represents the same “ part ” of his income 
brought into charge in the United Kingdom. In other w^ords, 
are the appellants here entitled, as they contend, to relief under 
the section in respect of the whole of their business income 
brought into charge in the United Kingdom, irrespective of what 
is brought into charge in India, or, as the Attorney-General con- 
tends, only in respect of so much of that income as has been or 
will be charged to income tax there. 

On this point I feel constrained, on consideration, to say that 
the actual language of the section is not unfavourable to the appel- 
lants’ contention. Not adverting for the moiiient to the question 
whether the word part ” as used in the section does or does not 
connote a sum of money brought into charge both in the United 
Kingdom and, in this case, in India, that word does certainly, I 
think, point to the source from which the income is derived, the 
part ” and “ the same part ” being brought in the section into 
relation with each other by their identity of source. The word 
appears to me to denote what may be described as a ‘‘compart- 
ment ” of the assessee’s total income, if I may select, as a more 
pregnant term, one suggested by its similarity in sound. Then 
again, it is not, I think, unfavourable to the appellants’ conten- 
tion that, in order to entitle an assessee to relief, it is in terms 
enough that he has paid Dominion income tax “ in respect of ” 
that same “ compartment ” of his income. While there is nothing 
to indicate that the efiective compartment must correspond in 
amount to the United Kingdom counterpart, rather the reverse, 
yet the extent of relief is, so far as words arc concerned, 
expressed to be invariable. It is always relief at a prescribed 
rate “from United Kingdom income tax paid or payable by 
him on that part of his income.” That is, may it not be said, 
from the whole of that tax. 

I have been moved by these considerations, which seem to 
me to have weight. But they are not to my mind final, nor do 
they, I think, outweigh the reasoning which leads to the con- 
clusion that the section in every case where it has to be applied 
is really directed against a charge pro tanto of double income tax 
upon any portion of any “ compartment ” of the assessee’s total 
income, and that there is no suflScient indication in the language 
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employed necessitating the conclusion that any further relief is 
contemplated or provided for. 

Accordingly, while conscious of difficulty, I am ready to 
accept the construction in that sense placed upon the section by 
by my noble and learned friends Lord Warrington of Clyffe 
and Lord Wright in their judgments, which I have had the 
advantage of reading and which I accept. 

With them I agree that this appeal should be dismissed, and 
I move your Lordships accordingly. 

Lord Warrington of Clyffe {read hy Lord Atkin). — This 
is an appeal from an order of the Court of Appeal (Lord Han- 
worth, M. E., Lawrence L.J., and Slesser, L.J.), dated July 11, 
1933, dismissing an appeal by the present appellants from an 
order of the King’s Bench Division (Finlay, J.), dated February 
14, 1933, which affirmed a decision of the Special Commissioners 
upon a claim by the appellants for relief from United Kingdom 
income-tax. 

The question depends upon the true construction and effect, 
in the events which have happened, of Section 27 of the Finance 
Act, 1920. That section, so far as it is material to the solution 
of the question, is as follows : sub-Seotion 1 : “If any person 
who has paid by deduction or otherwise, or is liable to pay, 
United Kingdom income tax for any year of assessment on any 
part of his income proves to the satisfaction of the Special 
Commissioners that he has paid Dominion income tax for that 
year in respect of the same part of his income, he shall be entitled 
to relief from United Kingdom income tax paid or payable by 
him on that part of his income at a rate thereon to be determin- 
ed as follows : — ” There follow provisions for the determination 
of the rate as to which no question arises in the present case. 
Sub-Seotion 8 contains the following definitions : “ (b) The 

expressions ‘ United Kingdom income tax ’ mean income 

tax chargeable in accordance with the provisions of the in- 

come tax Acts, (c) The expression ‘ Dominion income tax ’ 
means any income tax charged under any law in force in any 
Dominion, if that tax appears to the Special Commissioners to 
correspond with United Kingdom income tax,” 
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The Dominion income-tax in the present case is that 
charged under the law of India, and there is no question that it 
falls within the above-mentioned definition. The appellants are 
an English company incorporated and resident in England. They 
carry on a composite business in India. With some immaterial 
exceptions of trifling amount, the whole of their income for the 
two years ending April 5, 1929, and April 5, 1930, arose in India 
and was charged to United Kingdom income tax as profits of 
trade under case I of Schedule D. The claim to relief was made 
in respect of several years, but the year ending April 5, 1929, 
may be taken as typical of the rest, and in fact has alone been 
the subject of actual decision in the Courts below. 

The appellants were charged to United Kingdom income 
tax for that year on their profits from India on £ 186,750. For 
the same year they were charged to Dominion income-tax on 
£ 129,366 only. The difference arises from the fact that in India 
certain debenture interest was allowed as a deduction from the 
gross profits, and the profits from certain tea gardens were 
excluded from the account. This course was not allowed in 
England. There were other divergencies in the two systems of 
taxation which combined to make up a further excess of .£ 6,642 
in the United Kingdom profits, which when also so excluded 
reduced the amount of £> 186,760 to £ 129,365, the amount assess- 
ed to Indian income-tax. 

The Court of Appeal has held that on the true construction 
of the section relief from United Kingdom income-tax can be 
allowed on £ 129,366 only, that being in their opinion that part 
of the appellants ’ income in respect of which they have paid 
Dominion income-tax. The question depends on the true cons- 
truction of the section in question, read, of course, in connection 
with, and as part of the Income Tax Act as a whole, and in 
accordance with the usual rules of construction. Counsel for the 
appellants, indeed, insisted that he was entitled to support his 
argument on construction by referring to the report of the Eoyal 
Commission on Income Tax published in 1920. On this point I 
have read and considered the opinion about to be delivered by 
my noble and learned friend Loed Weight. With his opinion I 
concur, and have nothing to add to what he has said. 
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On the question of construction the contention of the appel- 
lants was that “ part of the income ” refers only to the source 
from which the income is derived. The source in this case was 
the Indian business of the company, and it was contended that, 
inasmuch as the whole of that income was taxed to United King- 
dom income-tax in the sum of M 186,750, it is in respect of that 
sum that relief should be given. I cannot agree with this con- 
tention. The word “ part ” is not in any sense a word of art 
with a peculiar meaning derived from the subject-matter in con- 
nection with which it is used. We are here dealing with a sura 
of money referred to as income. “ Part ” of a sum of money 
means in its ordinary signification so many pounds, shillings and 
pence out of a larger amount. If the income is £ 100, a smaller 
sum, say .£50, would properly be described as a part thereof. 

In the present case the part of his income on which the tax- 
payer has paid tax in England is £ 186,750. In India he has 
paid tax on a smaller part numerically of the same income. To 
obtain relief he has to prove that he has paid Dominion tax on 
the same part of his income as that on which he paid United 
Kingdom tax. He can only prove this in respect of the smaller 
sum. I can see no reason why for the purpose of identification 
any other meaning should be given to the word “ part ” than the 
numerical meaning. “ Double taxation ” is not in terms men- 
tioned in the section, but it is obvious that the object of the pro- 
vision is to obtain fro tanto the avoidance of that result. The 
tax-payer has paid Dominion income-tax in respect of £ a? of his 
income ; he is entitled to relief in respect of £ « part of the same 
income and to no more. Some criticism was directed to the use 
of the word “ on” in relation to United Kingdom income-tax and 
of the words “ in respect of ” in relation to Dominion income-tax, 
but I see no point in this ; the two expressions mean virtually 
the same thing. 

The case of Bolls-Boyoe, Ltd. v. Short was referred to by the 
appellants’ counsel, who relied upon certain observations of my 
own as supporting his present contention. I do not see that this 
is so. Those observations, which I have read, must be under- 
stood as referring to the case then before the Court, and so read 
they have no bearing on the present case. 1 may add, however, 
1-60 
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that I can detect in them no divergence between my own view 
and those of ray learned brethren in the Court of Appeal. 

The present case is a simple one. Others may arise in which 
further complications will have to be dealt with. That is no 
reason why the simple solution in the present case should not 
be the right one. On the whole I agree with the conclusion of 
the Court of Appeal, and am of opinion that this appeal should be 
dismissed. 

Lord Atkin. — I have had the opportunity of reading the 
opinion about to be delivered by my noble and learned friend 
Lord Wright, and I agree with that opinion and the opinion I 
have just read. 

Lord Wright. — I am authorised to say that my noble and 
learned friend Lord Thankerton agrees with the opinion I am 
about to read. The question to be decided in this appeal is what 
is the extent of relief in respect of income tax to which the ap- 
pellants are entitled under Section 27, sub-Seotion 1 of the Fin- 
ance Act, 1920, as amended by Section 46 and the Fifth Schedule, 
Part II 2 (1) of the Finance Act, 1927. The facts are simple ; 
the appellants are a joint stock company incorporated and re- 
gistered in England ; their business is carried on in Assam and 
consists of running a railway, working coal mines, timber con- 
cessions and other undertakings, including a tea plantation. Not 
the whole but almost the whole of their income for the two years 
which are here in question, having been taken as typical, that is, 
the years ending on April 5, 1929, and April 6, 1930, arose in 
India. That income was duly charged to United Kingdom in- 
come tax under Case I of Schedule D in the First Schedule 
of the Income Tax Act, 1918. 

It will be sufficient in order to illustrate the point at issue 
to take the figures for the year 1928-1929. No difficulty arises 
in this case in comparing the figures for the United Kingdom tax 
and for the Indian tax respectively. In both assessments the 
computation of profits is based on those of the preceding year, 
the period taken in the accounts being that ending on March 31, 
1928.. A trifling sura of £ 58 was earned by the appellants in 
England for transfer fees; this having been deducted, the assess- 
ment of profits for income tax in the United Kingdom came out 
at £ 186,750; but the same profits were assessed to income tax 
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in India at .li 129,365. The appellants claimed relief at 2s. in the 
pound on the former sum ; the Special Commissioners granted 
relief in respect of T 135,907 ; the difference between the latter 
figure and T 129,365 is M 6,542. The Court of Appeal, in con- 
firming (in substance) the ruling of the Special Commissioners, 
took the view (rightly as I think) that the true amount on which 
relief should be given was T 129,365, and I shall proceed on the 
basis of that figure, though no claim is made by the respondents 
to have the figure of 135,907 altered. 

In effect the position is that the appellants have paid or become 
liable to pay for United Kingdom income tax for the year 1928-1929 
on an assessment on part of their income of b 186,750; but in 
respect of the same income for the same year have paid in India 
on an assessment of .11 129,365. The difference between the two 
assessments is in the main due to the fact that in India the sum cf 
i! 42,500 for debenture interest was allowed as a deduction from 
the profits, whereas in the United Kingdom no such deduction 
was allowed ; in addition in India profits from a lea garden owned 
by the appellants were for some reason not taken into account, 
whereas these profits were included in the profits under the 
United Kingdom assessment. As already indicated, theref were 
other similar, but minor differences in the assessments which it 
is not necessary here to consider. 

The rival contentions may be thus summarised. The appel- 
lants claim that though the Indian assessment is only at the figure 
of H 129,365 it is an assessment on the whole amount of the profits 
of M 186,750 ; in other words, it exhansts the taxable capacity in 
India of the whole of those profits, so that the appellants have 
paid Indian income tax on the whole of that sum, and hence are on 
that footing entitled to income tax relief under Section 27 of the 
Act of 1920 on the whole of that sum. The respondents, on the 
other hand, contend that double income tax has only been paid 
on £129,366, and no more within the meaning of the section, and 
hence that it is only on that sum that relief is claimable. 

The question, which is by no means free from difficulty, 
depends on the true construction of the words of the section, read 
in connection with the Income Tax Act as a whole and in accord- 
ance with the usual rules of construction. Counsel for the 
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appellants sought to introduce into his argument certain recom- 
mendations from a report of a Royal Commission on income tax 
in 1920 ; he argued that, as the Act of 1920 followed these recom- 
mendations, it should be presumed that the words of the section 
were intended to give effect to them, and hence they could be used 
to show what was the intention of the Legislature in enacting the 
section. It would perhaps in this case be sufficient ground for 
rejecting as your Lordships did, this contention and refusing to 
look at the report, that it had not been used or referred to either 
before the Special Commissioners or before Finlay, J., or the 
Court of Appeal. But on principle no such evidence for the pur- 
pose of showing the intention, that is the purpose or object, of an 
Act is admissible ; the intention of the Legislature must be ascer- 
tained from the words of the statute with such extraneous assis- 
tance as is legitimate ; as to this I agree with Faewell, L.J., in 
B. V. Yorlisliire {West Biding) County Council', Att.-Gen. and 
Board of Education, Ex parte, where he said (76 L.J.K..B., at p. 
960 ; [1906] 2 K.B. at p. 717) “ that the true rule is expressed 
with accuracy by Lose Langdale in giving the judgment of the 
Privy Council in the Gorham Case in Moore, 1862 edition, p. 
462 ; ‘,We must endeavour to attain for ourselves the true meaning 
of the language employed’ ” — in the articles and Liturgy — “ ‘assis- 
ted only by the consideration of such external or historical facts 
as we may find necessary to enable us to understand the subject- 
matter to which the instruments relate, and the meaning of the 
words employed.’ ” In this House, where the judgment of the 
Court of Appeal was reversed — Att.-Gen. v. Yorkshire {West 
Biding) County Council : Grenside, Ex parte — no reference was 
made to this point. It is clear that the language of a Minister 
of the Crown in proposing in Parliament a measure which 
eventually becomes law is inadmissible, and the report of Com- 
missioners is even more removed from value as evidence of 
intention, because it does not follow that their recommendations 
were accepted. Counsel relied on certain observations of 
Loed Halsbiiby, L. C., in Eastman Photographic Materials 
Co. V. Comptroller-General of Patents, Designs, and Trade 
Marks (67 L. J. Ch. at p. 631; [1898] A. C., at p. 576). 
The Lord Chancellor was there referring to the report of a 
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Commission that had sat to inquire into the working of the 
earlier Act, which had been superseded by the Act acljually being 
construed by the House ; but Lord Halsbury refers to the 
report not directly to ascertain the intention of the words used 
iu the Act, but becausej as he says, “ no more accurate source of 
inforiuation as to what was the evil or defect which the Act of 
Parliaiuent now under construction was intended to remedy 
could be iiuagined than the report of the Commission. Lord 
Halsbury, it is clear, was treating the report as extraneous 
matter to show w^hat were the surrounding circumstances with 
reference to which the words were used, and which came within 
the principle stated by Lord Lang-dale. The rule is in principle 
analogous to the rules laid down in the four resolutions of the 
Barons of the Exchequer recorded in Heydo7i^s case [3 Co. Rep. 

7(a)]. 

On the facts of the present case I am of opinion that the 
appellants fail iu their contention. The section requires that the 
taxpayer should prove (1) that he has paid tax in the United 
Kingdom for any year on a certain sum which is part of his in- 
come; in this connection I do not think that the word “ part ” 
is used to exclude the whole, but merely to point to an ascertain- 
able sum of income which is brought into question, (2) that he has 
paid tax in the Dominion “ in respect of ” the same part of his in- 
come for that year ; here the words “ in respect of ” as contrasted 
with “ on” do not, I think, involve any latent distinction, since the 
word “ on ” would be inapplicable to the “ same . . . income ” which 
becomes a separate taxable subject in the Dominion. The taxpayer 
then becomes entitled to relief. It seems clear that there must be a 
definite part of income brought into question, and that can only be 
expressed in a sum of money. As income ex vi termini must be ex- 
pressed in a sum of money, the words “ the same part of his income” 
must involve a comparison between two sums of money, which 
prove to be the same. The contention of the appellants is to the 
contrary ; it is said on their behalf that the words “ the same part 
of his income ” refer solely to what is called the source, and that 
identity of amount is immaterial and does not come into question 
except for the purpose of ascertaining the rate of tax to be allow- 
ed for. I cannot agree with this argument. No doubt questions 
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of source, as it has been called, that is, such questions as where the 
income comes from, are essential to identify, so far as that aspect 
goes, what is taxed in the United Kingdom with what is taxed in 
the Dominion ; but in addition the income itself, that is, the amount 
of money, must also be identified. I think the words “ the same 
part of his income ” are apt to include both elements of comparison 
and identification. The facts here may be peculiar in that they 
present none of the complications which will often prevent a clear 
identification and comparison of the income on which United 
Kingdom tax is paid with that on which the Dominion tax has 
been paid. There may, for instance, be difierences in regard to the 
year of charge, or in the method of computing the income for tax 
purposes ; thus in Bolls-Boyce Lid. v. Short the part of the com- 
pany’s income there in question paid no tax in the United King- 
dom because such part was not taxable as the law then stood, no 
profits having been made by the company on their Indian business 
on the average of the three preceding years, whereas in India, as 
now both in India and the United Kingdom, tax was payable on 
the basis of the preceding year’s income which by itself showed a 
profit ; hence though tax had been paid on the profit in question 
in India the foundation of a claim under Section 27 failed because 
the company had not paid or become liable to pay tax on those 
profits in the Uuited Kingdom. Certain observations in that 
case are to be read in reference to its special facts. But there is 
no such discrepancy in the present case ; the appellants, having 
paid tax in the United Kingdom on ,£ 186,760, have not paid tax 
at all in India on two definite and separable amounts, parts of 
that sum of £ 186,760, namely, 1! 42,600, the debenture interest 
and the sum representing the profits of the tea garden. On the 
words of the section it seems that appellants can only show 
double taxation in regard to 45 129,366 which is a part of the 
£ 186,760. In other words, I think that in such a case as this, 
where definite amounts are in question, the word “ paid ” in 
the sub-section means paid in fact, and cannot be applied in truth 
to these definite amounts, which are simply in India deducted from 
the profits assessable, as not being liable to tax at all. Accord- 
ingly, on the facts of this case, I do not think it is correct to say 
that the appellants have paid in India tax on the whole sum of 
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£ 186,750 so as to be able to claim relief on the whole. I reject 
the contention made on behalf of the appellants and based by 
them on the ground that the whole sum has been taxed to its 
full taxable capacity according to Indian law ; the admissible 
deductions, it is said, amount simply to a method of assessment 
or computation of the entire profits, and not a mere immunity of 
certain items. No doubt there may be cases in which a reduction 
in the amount of the assessment in the Dominion may be con- 
sistent merely with a difference in computation, so that it may 
be said that the larger sum taxed in the United Kingdom ought 
to be regarded as taxed in toto in the Dominion by the smaller 
assessment, and that the taxpayer in that event has paid tax 
on the same part of his income taken at the larger figure both in 
the United Kingdom and in the Doininion. But I think that on 
the true view of the facts of the present case certain definite 
parts of income which are to.xed in the United Kingdom are 
excluded from taxation altogether in India, so that the element 
of double taxation does not exist at all in regard to those parts 
of the appellants’ income. In other words, in my judgment, 
the same part of their income on or in respect of which the 
appellants have paid double tax is not & 186,750 but £ 129,365, 
and it is on that part alone of their income that they are entitled 
to relief. 

In the result, I think the appeal should be dismissed. 

Application dismissed. 

Solicitors. — Taylor and Humbert^ for the appellants ; Soli- 
citor of Inland Revenue^ for the respondents. 


[In The Lahore High Court.] 

SHEE SINGH NATHU EAM 

V, 

OOMMISSIONEE OF INCOME TAX, PUNJAB. 

Jai Lai, Dalip Singh and Skemp, JJ. 

October 19, 1934. 

Income Tax — Hindu Undivided Family — Assessment 
Afteb Partition — Separation of Members Without Parti- 
tion BY Metes and Bounds — Effect — ^ Partition in Definite 
Portions’ — Meaning of — Indian Income Tax Act (XI of 
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1922), Section 25-A— Income Tax— Allowance of Deduction 
IN Pbeviods Year — Whether Binding in Assessment fob 
Succeeding Years. 

Section 25-A of the Indian Income Tax Act does not require 
actual ‘partition of the family property by metes and bomids as a 
condition precedent to the recognition of a partition under that 
section. It is enotogh if there is a disruption of the family and 
a definite ascertainment of the shares of the different members 
composing the family. The words ‘ partitioned in definite portions ’ 
in the said section merely mean ‘ partitioned i?i definite shares' 

The mere fact that in a previous year an Tncome Tax Officer 
had allowed a claim does not bind the Tncome Tax Officer in a 
subsequent year. 

Case stated by the Commissioner of Income Tax, Punjal), 
N. W. P. P. and Delhi Provinces under Section 66 (3) of the 
Indian Income Tax Act (XI of 1922) [Ref. No. 36 of 1934]. 

S. N. Bali and Dev Baj Sawhney, for the assessees. 

J, N. Aggarwal, for the Crown. 

Dalip Singh, J.— By an order* made under Section 66 (3) 
of the Income Tax Act dated 13th July, 1933, this Court directed 
the Commissioner of Income Tax to draft a statement of the 
case of Messrs. Sher Singh Nathu Ram of Lahore and refer for 
the decision of the Court the following two questions, 
namely : — 

(1) Whether Section 25-A of the Income Tax Act requires 
actual partition of the family property by metes and bounds as a 
condition precedent to the recognition of a partition under Sec- 
tion 25-A of the Income Tax Act ; and 

(2) Whether the finding of the Income Tax Officer, that 
the money deposited with the assessee did not belong to certain 
ladies in whose names it stood deposited is supported bv aiiv 
evidence. 

The learned Commissioner has accordingly drawn up a state- 
ment of the case and referred the two questions for decision to 
this Court together with his opinion thereon. 

• Note —The or^er teferred to is reported in lull in 1933 Income Tax Reports 
at P. 287. 
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The facts as stated by him are thcat the said firm, which had 
been assessed for some time as a Hindu undivided family, applied 
for assessment as a partnership on the ground that the family 
had disrupted and shares had been assigned in the business to the 
two brothers who were joint owners of the said firm. It was 
admitted, however, that the property had not been actually 
divided by metes and bounds, but it was stated that the shares 
of the brothers were equal, being half and half. The Income 
Tax Officer held that the partition claimed was not such a 
partition as came within the purview of Section 25-A and that 
therefore the assesses was still a Hindu undivided family and 
refused to consider the application for registration as a firm, 
which no longer lay. The Income Tax Officer disallowed a 
claim to interest paid on certain items which it was alleged were 
a gift by the deceased father of the assessees to their respective 
wives. He held that the accounts started in different years, 
which was unlikely if there had been a simultaneous gift, that 
the rate of interest paid was excessive, that the firm had a credit 
at the bank at Tuuch less interest than that charged, and hence 
these items were not proved to belong to the ladies in whose 
naines they stood. 

I may at' once finish with the second question by remarking 
that this seems to me to be a finding of fact for which there is 
evidence as now stated by the Commissioner and the mere fact 
that in a previous year an Income Tax Officer had allowed the 
claim does not bind the Income Tax Officer in a subsequent year. 
I would therefore hold that the second question is not a question 
of law on the facts stated and must be answered in the affirma- 
tive. 

As regards the first question it seems to me equally clear 
that Section 25-A does not of necessity demand a partition by 
metes and bounds. According to that section if the Income Tax 
Officer, after making such enquiries as he may think fit, is 
satisfied that a separation of the members of the family has taken 
place and that the joint family property has been partitioned 
among the various members or groups of members in definite 
portions, he should record an order to that effect. It is clear, 
therefore, to my mind that as contemplated by the Act there 

should be firstly a finding by the Income Tax Commissioner that 
1—61 
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the Hindu joint family as such has disrupted and secondly a find- 
ing that the joint family property has been divided among the 
various members or groups of members in definite portions. 

The dispute in the case centres on the meaning to be attach- 
ed to the words ‘ partitioned in definite portions *. The Income 
Tax Commissioner appears to hold that this implies a partition 
by metes and bounds. He has cited a ruling, Ghanshyam Das 
Ram Kumar v. Commissioner of Income Tax^ Bihar and Orissa 
[6 I. T. C. 198 ; 1933 I. T. R. 215] but with due respect to the 
Commissioner the point arising in the present case did not 
arise in that case at all. There was a finding of fact there that 
in spite of the evidence produced no separation had taken place 
among the members of the Hindu joint family. That would be a 
question of fact and it was open to the Income Tax Com- 
missioner to so decide on the evidence led before him. 
The question here is a totally different one, namely, whether 
granting that there has been a separation of the members of 
the family, has such a partition been carried out among them 
as would bring the case within the purview of Section 25-A. Ac- 
cording to the learned Commissioner unless there is a partition 
by metes and bounds no disruption of the family as such and 
subsequent assignment of shares would bring the case within the 
terms of the section. It seems to me that this view is not cor- 
rect. The section itself shows that the property may be parti- 
tioned not only among individual members but among groups of 
members. In other words, it recognises co-ownership and does 
not hold that a Hindu joint family must split into its individual 
components before it can be said that the family has partitioned 
its property within the meaning of the section. It is difl&cult 
indeed to see why a Hindu joint family should be compelled 
to split into its individual components and then reunite 
again before the terms of the section could be satisfied 
when it is admitted that the Income Tax Act recognises other 
co-owners of property. Secondly, one of the properties owned 
by a Hindu joint family, as is well known, may be a trading busi- 
ness as in this case. It is difficult to see how this business could 
be partitioned by metes and bounds or that anything more could 
be done to it except to ascertain the shares. No particular 
object could be served by demanding partition by metes and 
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bounds in a business, for all that would be necessary would be to 
make a book entry separating the capital and separating the 
outstandings of the firm and then make another entry reuniting 
the capital and reunting the outstandings of the firm. I do not 
see what object would be served by this and it seems to me clear 
that in the case of a business at any rate the only reasonable 
meaning of the words ‘ partitioned in definite portions ’ must be 
‘ partitioned in definite shares The dictionary gives the words 
‘ share ’ as a synonym for ‘ portion ' and similarly it gives 
‘ portion ’ as a synonym for the word ‘ share I am not able to 
see why the word should not take its natural meaning rather 
than the somewhat forced meaning that partition in definite 
portions means a partition by metes and bounds. 

It is not sufficient for the purposes of Section 25-A that a 
mere disruption of the Hindu family should be proved. There 
must also be, whether by consent or otherwise, a definite ascer- 
tainment of the shares of the different members composing the 
Hindu family. It is obvious that there may be three stages in a 
partition of a Hindu family : firstly, there may be a disruption with- 
out ascertainment of shares, i.a., the shares may be actually 
disputed between the various members; secondly, that there may 
be a separation or a disruption of the Hindu family and the 
shares may not be disputed and may be ascertained by consent, 
or after dispute they may be ascertainment otherwise, e.^., by a 
decree of a Court ; and thirdly, that there may be a separation of 
the family and a partition of the joint property by metes and 
bounds between the various members. In the last case the 
property is separately owned and separately possessed by the 
various members. In the second case the property is separately 
owned and the shares are ascertained but they may be jointly 
possessed by the different members, who are no longer joint 
tenants but Tienants in common of the property. Such a partition 
would however in my opinion satisfy the requirements of Section 
2S-A of the Income Tax Act. 

I would, therefore, answer the first question in the negative. 
As the parties have partially succeeded I would leave them to 
bear their own costs. 

Jai Lal, J. — I agree with the Judgment just pronounced by 
my learned brother. 

Skemp, J. — I agree. Reference answered accordingly. 



INCOME TA.X REPORTS 


[1934 


4B4 


[In The Lahore High Court]. 

LALA HAB KISHEN DAS 

V . 

COMMISSIONER OF INCOME TAX, PUNJAB. 

Jai Lai and Skemp, JJ. 

October 11, 1934. 

Income Tax — Reference — Application to State Case — 
Limitation— Sixty Days From Service of Notice — Meaning 
OF ‘ Service of Notice ’ — Indian Income Tax Act (XI of 1922), 
Section 66 (2). 

The ivords ‘ served with notice ’ in Section 66 {2) of the Indian 
Income Tax Act {which provides that within sixty days of the 
date on which he is served with notice of an order under Section 
81 or Section 32 the assessee may by application require the Com- 
missioner to refer to the High Court any question of law arising 
from such order or decision) do not mean served with a written 
notice of such order or served with a copy of the detailed order 
giving reasons. There is service of notice within the meaning of 
the said section if the order or decision was announced in Court 
in the presence of the assessee or his representative. 

Ramanatha Reddiar V . Commissioner of Income Tax, 
Burma [1928] (I.L.R. 6 Rang. 176 ; 110 I.C. 601 ; A.I.R. 1928 
Rang. 162 ; 3 I.T.C. 10) commented upon. 

Petition under Section 66 (3) of the Indian Income Tax Act 
praying the High Court to require the Commissioner of Income 
Tax, Punjab and N.W.F.P. to state a case to the High Court. 
(Petition No. 480 of 1933). 

Bam Lai Anand II, for the assessee. 

J. N. Aggarwal, for the Crown. 

Skemp, J. — This is an application under Section 66, sub- 
section 3 of the Indian Income Tax Act asking us to require the 
Commissioner to state a case on a point of law for the decision 
of the High Court. The facts out of which the application has 
arisen are as follows ; 

The petitioner was assessed to income tax. He appealed to 
the Assistant Commissioner who accepted the appeal but held 
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nevertheless that the assessee was liable to income tax. The 
petitioner then moved the Commissioner of Income Tax on the 
ground that the Assistant Commissioner had erred in law. The 
Commissioner rejected this as barred by time. He said that the 
application was made after a lapse of four months and eighteen 
days from the date of the appellate order. 

The petitioner through his counsel Mr. Ram Lai Anand 
contends before us that this order of the Commissioner is wrong. 
The argument is that Section 66, sub-Section 2, of the Income 
Tax Act lays down that the assessee may require the Commis- 
sioner to refer a question of law to the High Court “ within 
sixty days of the date on which he is served with notice of an 
order under Section 31 or Section 32.” He contends that he 
was not served with notice of the order, i.e., that he was not 
given a written copy of the Assistant Commissioner’s order. 
The Assistant Commissioner’s order, however, makes it clear 
that the petitioner’s mukhtar-i-am was present and heard and 
that the order was announced to him. The question is whether 
this procedure amounts to serving the petitioner with notice of 
the order. Notice to the muTchtar-i-am is of course as good 
as notice to the petitioner. 

In support of his argument that a written notice is neces- 
sary Mr. Ram Lai Anand referred to a ruling reported as 
Bamanatha Ueddiar v. Commissioner of Income Tax, Burma 
(I.L.R. 6 Rangoon 175). This was under the previous Act 
which only allowed a period of thirty days from the date of the 
order and said nothing about a copy. The order was announced 
on the 27th of May, 1926, and the appeal was lodged on the 3rd 
of July, 1926. The Judges allowed the applicant to add the 
period required for obtaining copies, which brought the applica- 
tion within time. In doing so they made certain observations 
which were not necessary for the decision of the appeal. In my 
opinion the words “ served with notice of an order ” do not 
mean “ served with a written notice” or “served with a copy of 
the detailed order giving reasons.” It is sufficient if the appellant 
or his representative is given notice of the order in Court. 

For these reasons, I would reject the petition with costs. 

Jai Lal, J. — I agree. 


Application rejected 
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[In The Bombay High Court], 

NARAYAN ATMARAM PATKAR 

V. 

COMMISSIONER OF INCOME TAX, BOMBAY, 
Beaumont, C. J., and Mirza, J. 

March 7, 1934. 

Income Tax — Reference — Practice — Duty of Assesseb to 
Formulate Questions — Power of High Court to Go Outside 
Question Framed by Parties — Method of Accounting Insuffi- 
ciBNT — A ssessment Under Proviso to Section 13— Reference, 
Competency of — Indian Income Tax Act (XI of 1922), Sections 13 
AND 66 (3). 

The proper course for the assessee to adopt when he desires the 
Commissioner to refer a question of law to the High Court is to for- 
mulate the question which he desires to have so referred. 

It is open to the High Court on an application under Section 66 
(3) of the Indian Income Tax Act to direct the Commissioner to refer 
some question other than that which the parties have formulated^ hut 
generally f the High Court should he slow to go outside the question 
which the parties have themselves ashed the Commissioner to state. 

Where the income tax authorities are of opinion that no regular 
method of accounting has been employed by the assessee or that the 
method employed is such that the income , profits and gains could not 
properly he deduced therefrom, this is a decision on a question of fact 
binding on the High Court, The only question that can arise in such 
a case is whether the method adopted hy the income tax officer of 
assessing the assessee was a legal method^ and, though it can he shown 
that the income tax officer has proceeded on a wrong basis of law, yet 
it cannot he laid down that in every case where an income tax officer 
proceeds under the proviso to Section 18 a question of law arises as to 
whether the assessment is legal or not. 

Where the income tax officer, having found that the books 
of the assessee, who was a money-lender, were not such as to 
enable the income to be deduced therefrom, took the capital as 
shown in the books and, after making a deduction for capital 
alleged to have been lost, charged the assessee what he considered 
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ajair rate of interest : Held that the method adopted was a proper 
one and no question of law arose upon which the Gom^nissioner could 
be required to state a case to the High Court. 

Civil Application No. 696 of 1933. 

C. H, Carden Noad and T. N. Walawalhar^ for the appli- 
cant. 

Jamshed Kanga and C. M*. Eastleyy for the respondent. 

Beaumont, C.J. — This is a petition asking us to direct the 
Commissioner of Income Tax to submit a question of law for the 
decision of this Court under sub-Section (3) of Section 66, In- 
come Tax Act. The parties in this case have not followed the 
correct procedure under sub-Section (2) of Section 66. That 
section empowers the assessee to require the Commissioner to 
refer to the High Court any question of law arising out of the 
order of the Assistant Commissioner, and the Commissioner is 
then directed to draw up a statement of the case and refer it with 
his opinion thereon to the High Court. Then sub-Section (3) 
provides that if the Commissioner refuses to state a case on the 
ground that no question of law arises the assessee may apply to 
the High Court and the High Court if it is not satisfied of the 
correctness of the Commissioner’s decision, may require the Com- 
missioner to state a case and to refer it. In our opinion the 
proper course for the parties to adopt when they desire the Com- 
missioner to refer a question of law to the Court is to formulate 
the question which they desire to have so referred. In the pre- 
sent case the only question which was formulated before the 
Commissioner was a question which the parties do not in fact 
desire to raise and in the petition to this Court no attempt is 
made to formulate the question which it is desired we should 
direct the Commissioner to raise. 

The petition is framed on the basis of a petition of appeal 
alleging that the Commissioner has committed various errors of 
law. It is, I think clearly open to this Court on an application 
under sub-Section (3) of Section 66, to direct the Commissioner 
to refer some question other than that which the parties have 
formulated. But generally I think the Court should be slow to 
go outside the question which the parties have themselves asked 
ths Commissioner to state. In the present case the question 
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which counsel for the applicant says that he desires to raise is 
whether the Income Tax Officer was justified in computing the 
income on a basis determined under Section 13 of the Act, and if 
so, whether the basis adopted was legal. Now, Section 13 provides 
that the income shall be computed m accordance with the method 
of accounting regularly employed by the assessee. Then there is a 
proviso that if no method of accounting has been regularly em- 
ployed or if the method employed is such that in the opinion of the 
Income Tax Officer the income, profits and gains cannot properly 
be deduced therefrom, the computation shall be made upon such 
basis and in such manner as the Income Tax Officer may determine. 
It is, in our opinion, clear from the order of the Income Tax 
Officer and the order of the Assistant Commissioner on appeal, 
that both those officers were of opinion that no regular method 
of accounting had been employed and the method which was em- 
ployed was such that the income, profits and gains could not 
properly be deduced therefrom. That is a decision upon a ques- 
tion of fact by which we are bound. That being so the only 
question which can arise is whether the method adopted by the 
Income Tax Officer of assessing the assessee was a legal method. 
No doubt, where the Income Tax Officer makes the best assess- 
ment he can under the proviso to Section 13, it may be shown 
that he has proceeded on a wrong basis of law, but I am not pre- 
pared to say that in every case where the Income Tax Officer 
proceeds under that proviso a question of law arises as to whether 
his assessment is legal or not. Here the Income Tax Officer, 
having found that the books of the assessee, who is a money- 
lender, were not such as to enable the income to be deduced 
therefrom, took the capital as shown in the books subject to a 
deduction in respect of part of that capital which the assessee 
alleged to have been lost, and on that balance of capital the 
Income Tax Officer charged the assessee what he considered a 
fair rate of interest. That seems a proper method and we do not 
see that any question of law arises which should be referred to 
the Court. We discharge the rule with costs to be taxed on 
the original side scale by the Taxing Master. 

Rule discharged. 
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[In the Lahore High Court]. 

SONAKAM NIHALOHAND 

IK 

COMMISSIONEK OF INCOME TAX, 

PUNJAB & N. W. F. P. 

Jailal and Skemp, JJ. 

October 11, 1934. 

Income Tax— Remittances From Foreign Branches — 
Refusal to Produce Account Books — Presumption That Re- 
mittances Were Out of Profits— Indian Income Tax Act 
(XI OF 1922), Section 4 (2). 

The assesses carried on business at Feshaiaar, In 1929 he 
began to do business at Kabul which is outside British India. In 
the assessment for the year 193S~34 the assessee ref used to produce 
the accotints of the Kabul business. The accounts of Peshaioar 
showed that there were remittances from Kabul to Peshaioar and 
from Peshawar to Kabul but there was no evidence to show that 
the Kabul business made any profits or that the remittances were 
made out of profits. It appeared further that the receipts of 
money and goods from Kabul at Peshaioar were less than the re- 
mittances of money and goods from Peshawar to Kabul. The 
Income Taz Officer assessed theassessee at Ks. 20fi00^ assuming 
that he had made so much profit during the three years ending 
with 1935-34, and the Commissioner loas of opinion that., as the 
assesses had failed to produce his hoolSy the Income Tax Officer 
was entitled to assume that the remittances ivere made out of pro- 
fits and to assess accordingly ; 

Held, on a reference by the Commissioner^ that under the 
circumstances it was open to the income-tax authorities to assume 
that the remittances were made out of profits^ and that the assess- 
ment made was not illegal. 

It is not open to the High Court in a reference by the Com- 
missioner either to require him to submit other questions or to 
formulate other questions and to answer them. 

Under the Buies framed by the Lahore High Court it is the 
duty of the Commissioner if he receives an objection from the 
assesses to the question framed by him for reference and if he is 
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not willing to accede to the 'prayer for modification, to give notice 
to the assessee that he is not prepared to modify so as to give the 
assesses an opportunity to move the Sigh Court. 

P. L. S. K. E. Fiem u. Commissionek op Income Tax (6 
I. T . C. 65) relied on. 

Eadhakishen & Sons v. Commissioneb op Income Tax (3 
I. T. C. 73) referred to. 

Case stated by the Commissioner of Income Tax, Punjab 
and N. W.F. P. under Section 66 (‘2) of the Indian Income Tax 
Act XI of 1922 (Eeference No. 25 of 1934). 

The facts are stated in the judgment of Jailal, J. 

Kirpa Bam Bajaj, for the assessees. 

Jagan Nath Aggarwal for the Commissioner. 

Jailae, J. — This is a reference under Section 66 (2) of the 
Indian Income Tax Act made by the Commissioner of Income 
Tax, Punjab, N. W. F. and Delhi Provinces. The following 
question has been referred for our opinion : 

“ Whether there was any material upon which the Income 
Tax Officer could find that Es. 20,000 comprising income, profits 
or gains arising at the assessee's Kabul branch (without British 
India) in the account period or within three years thereof, was 
remitted to the assessee at Peshawar in British India, during the 
account period of 1932-33, and taxable under Section 4 (2) of 
the Act ? ”. 

At the commencement of the hearing, counsel for the asses- 
see contended that the Commissioner should have referred to 
this Court other questions which the assessee wanted him to 
refer, and, secondly, that the question on which reference has 
been made has been not properly framed. He in fact contended 
that the question should not be decided by us. 

The facts are these : the assessee carries on business in 
Peshawar ; and since 1929 he is also carrying on business in 
Kabul. Kabul is outside British India and any profits made 
from business outside British India become assessable when they 
are brought in British India. During the year 1933-34 the 
assessee was assessed at Es. 20,000 assumed profits of his 
business in Kabul which he brought in British India during the 
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three years ending with 1933-34. The assessee objected to this 
inainly on the ground that there was no evidence that the amount 
brought by him in British India represented profits from business 
made in Kabul. In the return of his income, which he filed in 
pursuance of a notice given by the Income Tax Officer, he made 
no mention of the business in Kabul or the accounts thereof. He 
was then asked to produce his books for the inspection of the in- 
come tax authorities under Section 22 (4) of the Indian Income 
Tax Act. He did not produce the books relating to the Kabul 
business. Time was given to him to produce these books, still he 
failed or refused to produce them. There is no question that the 
books relating to the business at Peshawar were produced and as- 
sessment was made on the profits of the Peshawar shop according 
to those books. 

The dispute before us is about the profits alleged to have 
been brought in British India from Kabul. The Commissioner is 
of opinion that, in spite of the fact that the receipts of money 
and goods from Kabul to Peshawar were less than the remittances 
of money and goods from Peshawar to Kabul, as the assessee 
failed to produce his books the Income Tax Officer was entitled 
to assume that he had been making profits in the business there 
and also that the amounts sent by him from Kabul to Peshawar 
represented profits and not necessarily capital alone. 

On these facts the question that we are expected to decide is 
whether there was any material upon which the Income Tax 
Officer could find that Rs. 20,000 comprising income, profits or 
gains arising at the assessee’s Kabul branch was remitted to the 
assessee at Peshawar during the account period. It would be 
observed that it is not the case of the Commissioner that as a 
result of the calculations made of the remittances from and to 
Kabul it is proved that the assessee made a profit in the Kabul 
business. The assessing authority has made an assumption of 
this from the fact that the assessee had been carrying on busi- 
ness since 1929, and in spite of several opportunities having 
been given to him, has failed to produce his account books. He 
has also inferred that, assuming that the business in Kabul has 
been run on profit, the amount remitted to Peshawar repre- 
sented profit also and that it was nob wholly capital. In 
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P.L.S.K.R. Firm v. Commissioner of Inc-'mie Tdx [5 l.T.C. 55] 
it was held that under certain circumstances it is open to the In- 
come Tax Ofi&cer to assume that the amount remitted to British 
India from a branch of the business outside British India 
represented profits made in such branch in spite of the fact that 
the total amount of such remittances is less than what has been 
sent from British India to such branch. 

So far as the total of remittances from Peshawar to Kabul 
and from Kabul to Peshawar are concerned they have been 
taken by the Income Tax Officer from the books of the assessee 
kept in Peshawar. There is, therefore, evidence on which the 
presumption made by the Income Tax Officer has been based 
and in my opinion he was entitled to make this assumption 
under the circumstances of the case and on the authority of the 
case cited above. 

Now, with regard to the other questions which counsel for 
the assessee has asked us to decide and which are not referred 
to us by the Commissioner, it was held by a Division Bench of 
this Court in Radliakishen and Sons v. Commissioner of Income 
Tax (3 l.T.C. 73) that it is not open to this Court on a 
reference by the Commissioner either to require him to submit 
other questions for decision by this Court or to formulate other 
questions and to answer them, lii my opinion we ought to 
follow this authority which, it may be remarked, is supported 
by sub-section (3) of Section 66 of the Indian Income Tax Act. 
This section affords a remedy to an assessee whose application 
to refer the case, which, in my opinion, includes a part of the 
case, to this Court, is refused. I may incidentally remark that 
most of the questions framed by the assessee, which he asks us 
to decide on this reference, are really covered by the main 
question which has been submitted to us by the Commissioner. 
There is, however, one question which does not appear to be 
covered by this main question ; it is question No. 4, whether a 
notice under Section 22 (4) was not necessary for the production 
of Kabul accounts when the income-tax authorities did not rely 
on the return of the income filed by the assessee. This question, 
in my opinion, is not directly connected with and does not arise 
out of the question referred to us and it is not open to us to 
decide it in these proceedings. 
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A question was raised by the Counsel before us that the 
Commissioner of Income Tax did not comply with the provisions 
of Rules 11 and 12 framed by this Court. These rules provide 
that before making a reference to this Court the Commissioner 
shall frame a statement of the case and shall send a copy of the 
same to the assessee and if the assesses raises any objection and 
there is a difference of opinion between the Commissioner and 
the assessee, then either party can move this Court, after giving 
notice to the other party, to decide the matter in difference. It 
is doubtful whether these rules really relate to a difference as to 
the legal questions which arise or do not arise in the case. In 
any case, the assessee had ample notice that a reference had 
been made to this Court by the Commissioner in the form origi- 
nally proposed by him and he has made no application in writing 
to us to decide the question under Rule 12. About the end of his 
arguments the learned counsel did ask us to take action under 
Rule 12, but, ill my opinion, it is not open to us on an oral appli- 
cation made at this stage, and at least it would be undesirable in 
this case, to direct the , Commissioner to make a modified state- 
ment of the case to this Court. Still it appears that it was the 
duty of the Commissioner on receipt of objections by the asses- 
scc to notify to the latter that he was not prepared to accede to 
his prayer to modify the proposed reference to this Court. The 
assessee then could have moved this Court long before the re- 
ference came up for hearing. 

In my opinion, therefore, the answer to the question sub- 
mitted by the Commissioner to this Court should be in the 
affirmative, and I would decline to answer any other questions 
that the assessee asks us to answer. But in view of the fact that 
the Commissioner did not comply with the strict provisions of 
the rules framed by this Court, I would leave the parties to bear 
their own costs of this reference. 

Skemp, J. — I agree. 


Beferenee answered accordingly. 
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[In The King’s Bench Division.] 

LAMBE V. INLAND KEYENUE COMMISSIONEES. 

Finlay, J. 

July 24, 25. 1933. 

Income Tax — Surtax — Interest on Loan not AssEssAiiuu 
Until Paid — Conditional Assessment — Finance Act, 1927 (17 & 18 
Geo. 5, c. 10), Section 39, Sub-section 2. 

A taxpayer was assessed to surtax in respect of a sum due to him 
as inie'i'est on a loan. The interest had not been paid, and it was 
doubtful whether it ever would be paid. The taxpayer appealed to the 
Special Commissioners, who confirmed the assessment, stating in their 
finding that they had satisfied themselves that the duty would not he 
collected unless and until the interest was in fact received by the tax- 
payer — Held, first, that it was not open to the Commissioners to male 
or to confirm an assessment to surtax subject to the condition that the 
duty should not be collected unless and until a particular event occur- 
red. The appellate jurisdiction of the Special Commissioners is con- 
fined to confirming, discharging or modifying an assessment. Second- 
ly, that the taxpayer loas not assessable to surtax in respect of this 
source of income until it was actually received by him. 

Cases referi ed to ; 

Greenwood r . Smidth & Co. [1922] (91 L. J. K. B. 349 ; [1022] 
1 A.C. 417 : 8 Tax Cas. 193). 

Grey v. Tiley [1932] (16 Tax Cas. 414). 

Hawley v. Inland Revenue Commissioners [1926] (134 L. T. 
602 ; 9 Tax Cas. 331). 

Inland Revenue Commissioners v. Blott [1921] (90 L. J. K. B. 
1028 ; [1921] 2 A.C. 171 ; 8 Tax Cas. 101). 

Inland Revenue Commissioners v. Haddington (Earl) ( [1924] 
S. C. 456; 8 Tax Cas. 711). 

Leigh Inland Revenue Commissioners [1927] (96 L. J. K.B. 
853 ; [1928] 1 K. B. 73 ; 11 Tax Gas. 590). 

St. Lucia Usines and Estates Co. v. St. Lucia (Colonial 
Treasurer) [1924] (93 L. J. P. C. 212 ; [1924] A. C. 608). 
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Simpson v. Matjeicb’s Executors [1929] (45 T.L.E. 581 ; 14 
Tax Gas. 580). 

Special Case stated by the Special Commissioners of Income 

Tax. 

At a meeting of the Special Commissioners held on June 3, 
1932, Lieut.-Commander C. E. Laiube, R. N., appealed against 
an assessment to surtax in the sum of £ 9,025 for the year ending 
April 5, 1931. 

In computing the appellant’s total income from all sources, 
for the purposes of surtax for the year, there was included a sum 
of & 491 11s., representing interest due to the appellant from 
Messrs. North & Rose for that year, upon a sum of £ 7,500 
advanced by the appellant to them. 

The appellant is the life tenant of an estate in Cornwall, 
which comprises a number of China clay works, one of which 
known as “ Rooks,” was leased by him to North & Rose for a 
term expiring on September 29, 1942. 

The appellant advanced to them, upon the security of a 
mortgage of the works, sums totalling £ 7,500. The advances 
were made on various dates between April, 1926, and November, 
1929, and bore interest at the rate of 6 per cent, per annum 
minimum, fluctuating with the price of China clay. The interest 
was duly paid until September, 1929, since which date no pay- 
ments, either of principal or of interest, had been made. For the 
year ending March 31, 1931, interest to the extent of £ 491, 11s. 
was due and owing to the appellant. 

In February, 1931, North &Rose were in flnancial difficul- 
ties, and the appellant appointed a receiver. In March, 1931, 
North cfe Rose called a meeting of their creditors, and on 
March 24, 1931, a receiver and manager was appointed by the 
Court. The receiver and manager has carried on the business 
ever since. 

The appellant had not received the £ 491 11s., and it was 
stated to the Special Commissioners that it was doubtful whe- 
ther he ever would receive it, although he had not waived his 
right to do so. 

The Special Commissioners, whose duty it was to make the 
assessment under appeal, were of opinion that the £ 491 11s. 
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being payable in. the year ending A.pril 5, 1931, should be included 
in the computation of the appellant’s total income from all sources 
for the year. They informed the appellant, however, that the 
tax on the sum would not be collected until the £ 491 11s. was 
in fact received by the appellant. 

The Special Commissioners who heard the appeal were not 
satisfied on the evidence produced before them that the sum 
would never be paid to the appellant, and held that it was rightly 
included in the assessment. They therefore confirmed the 
assessment, stating in their finding that they had satisfied them- 
selves that the tax would not be collected from the appellant 
unless and until he had received the sum. 

It was contended for the appellant that the sum in question 
ought not to be included in the computation of his income ; that 
the case was covered by the decision in Leigh v. Inland Bevenue 
Commissioners, and that in the case of inoerost there can be no 
“ receivability ” without “ receipt.” 

The Crown contended that mere delay in payment of the sum 
would not justify its exclusion from the computation of the appel- 
lant’s income for that year. If the law were as contended for by 
the appellant before 1927, it had been altered by Section 39, sub- 
Section 2, of the Finance Act of that year.^ 

Bowe, for the appellant. 

The Soliciior-Oeneral {Sir Boyd Merriman, K. C), and 
Reginald Hills, for the Crown. 

Finlay, J. — This is rather a curious case, and I suppose as 
to the principle which it raises is one of some importance. [His 
Lordship stated the facts, and continued :] The Commissioners 
find that the appellant has not received the said sum of £ 491 
11s. and they add that it was stated before them that it was 
doubtful whether he ever would receive it. They were of opinion 

|1) Finance Act, 1927 (17 &. 18 Geo 5, c, 10). Section 39, siib-section 2: “In 

estimating under the Income Tax Acts the total income of any person, any income -which 
IS chargeable with income tax by way of deduction at the standard rate in force for any 
year shall be deemed to be income of that year, and any deductions which are allowable on 
account of sums payable under deduction of income tax at the standard rate in force for 
any year out of the property or profits of that person shall be allowed as deductions in 
respect of that year, notwithstanding that the income or sums, as the case may be, accrued 
or will accrue m whole or in part before or after that year,” 
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that that sum, being payable in the year ending April 5, 1931, 
should be included in the computation of the appellant’s total 
income from all sources for that year. They informed the appel- 
lant, however, that the duty on the said sum would not be 
collected until it was actually received. The matter then came 
before the special Commissioners sitting in their other capacity, 
that is, as an appellate tribunal, and naturally in the ordinary 
course before different Special Commissioners, and they arrived 
at this conclusion. They said : “We were not satisfied on the 
evidence produced before us that the said sum of £ 491 lls. 
would never be paid to the appellant, and we held that that sum 
was correctly included in the computation of the appellant’s total 
income. We therefore confirmed the assessment, having 
satisfied ourselves that the duty on the said sum of £ 491 lls. 
would not be collected from the appellant unless and until it was 
in fact received by him.” 

Now that raises a rather curious state of affairs. It is quite 
clear that an assessment to surtax, once made and confirmed, 
constitutes a debt due to the Crown. W’hat the Special Commis- 
sioners here have done is to confirm the assessment, but they 
say that before they confirmed it they satisfied themselves that 
“ the duty on the said sum of & 491 lls. would not be collected 
unless and until it was in fact received by him”. 

I am of coarse perfectly satisfied, knowing the Special 
Commissioners as I do, that they did satisfy themselves that the 
sum would not be collected. I am also satisfied that any officials 
connected with the collection of the tax would loyally abide by 
the directions which had been given by the Special Commis- 
sioner. But, having said that, I must add that I think this 
procedure is exceedingly unsatisfactory. The general position is 
that an assessment is made ; that it is either confirmed or it is 
discharged or it is modified ; but there emerges, if the assessment 
is confirmed to any extent, a sum which is due and exigible from 
the subject who has been assessed. I know of no provision, and 
my attention has not been called to any provision, in the Acts 
which authorises the making of what one may, I suppose, not 
inappropriately call a contingent assessment ; that is to say, an 
assessment which says: “We assess you on £491 lls. but 

1—63 
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having assessed you, v/e Loll yon that yr^u ner.l not pay unless 
and until you I’eceive that sum ol t' 491 1 Is* 

My attentiou was called to an observation-— it was only, I 
think, a passing observation — of Rowlatt, 3., in a case where 
he referred to the possibility of sonu', such arrangimnmt being 
made — sqq Leiffh y . Inland RaVtntHt* (^onnnis$in7i(yrs, Tlnit the 
arrangement, having been made, would in this or in any other 
case be honourably observed I do not for one moment <loubt, but 
I must repeat for myself tliat I cannot think that this is a 
satisfactory method of disposing of an appeal. If tlic Legislature 
thought fit to give authority to make assossmonts in this 
contingent form, they could of course do so, hut until that is 
done I do for myself feel that an assessment must be' a delinite 
thing, and that the Special Conimissiomu's, if tlnyy are appealed 
to, must either confirm the assessment, or modify it, or discharge 
it ; but they cannot, as they have done liore confirm it, saying 
that they have, before doing so, and I suppose' as a condition of 
doing so, satisfied themselves that unless and until a particular 
event takes place it will nob be enforced. I have thought it right 
to make these observations upon what has taken place in this 
case, because no doubt the matter is one of some general 
importance. 

I now come to the point in the case, treating the Special 
Commissioners, as I think I clearly must treat them, as having 
confirmed the assessment which was made, and the point now 
is whether that assessment was correctly confirmed. The posi- 
tion is, as is found in the Case, and I do not think there can be 
the slightest doubt about it, that Norbli & Rose had defaulted, in 
the sense that they had failed to pay the interest which was due 
and owing by them. I accept, as I am bound to accept, the 
finding of the Commissioners which I think is to the effect that 
it was nob certain whether in the future North Rose would or 
would not be able to pay this sum. The Special Commissioners 
find expressly that they were not prepared to hold that it was 
certain that they would not be able to pay. I rather gather, 
though they do not actually say so, that it would have affected 
their decision if they had been able to find that. 

In these circumstances the point raised for my decision is, 
where there is a sum no doubt due to the appellant by way of 
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interest, but by reason of the default of the debtor not paid, 
whether that can come in as a part of the income of the appel- 
lant. Certainly one would, looking at the thing quite generally, 
suppose that income means what comes in and that it refers to 
what is actually received by the taxpayer. Of course, income 
may be of various sorts, income under Schedule A, and under the 
various other Schedules ; hut none the less the tax is a tax on 
income. It is a tax on what, in one form or another, goes into 
a man’s pocket. That is the general principle. Now some 
authority was cited to me — I do not think it is necessary to go 
into it in detail — and I may refer to, without reading a 
passage in Lord I’inlay’s speech in Bloti’s Case in the House 
of Lords where he lays down the general principle of what is 
iiico'ue (90 L. J. K. B., at p. 1038 ; [1921] 2 A. C., at p. 195). 
My attention was called to a number of authorities in which 
mitters somewhat like this had been considered, and with the 
exception of one case, Lord Haddington's Case, where this point 
was not argued, although it is implicit in the decision, the cases 
are all one way on the actual point to be decided here; that 
actual point being whether, in order to attract tax, you must 
have income, in the sense of something coming in. 

I am not going through the cases in detail, but there was 
Leigh's Case, Qrey v. Tiley, Simfson v. Bonner Maurice's Execu- 
tors, and the St. Lucia Case. Those decisions I think, fairly 
looked at, are in agreement upon the general principle which I 
have been indicating. They do to some extent differ upon a 
point which no doubt is a difficult point and upon which one 
may see that there might well be difference, and that point is 
this: What is the position where there is income receivable, in 
a number of years, one, two, three, four, five, and nothing is 
received in years one, two, three or four, but in five the whole 
of the income for the five years is paid up ? That is a difficult 
question, and it is a question upon which it seems to me, 
looking at the authorities, opinion may well have to some extent 
fiuctuate as to whether, when that payment is made, it is to be 
treated as income of year five, in which it was made, or as 
income of the years one, two, three and four in respect of which, 
as well as the year five, it was paid. I think that if the autho- 
rities are looked at, and particularly the judgment of Lawbbnob, 
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L. J., ill the Bonner Maurice Case, it will be seen that the Judges 
deciding these different eases were none of them suggesting that 
you could have a tax where there was in fact no iucoine received. 
They seem to mo 3.11 to recoguise the principle that income must 
have been received. But then, as I say, there is room for a 
difference of opinion as to what year it is in respect of which it 
is assessable. I do not propose to go through the cases. The 
decision of Kowlatt, J., in Leigh's Case, which I think was not 
questioned, strongly favoured the view which ivas urged on be- 
half of the appellant here. I think that Shnpson v. Bonner 
Maurice’s Executors, 'pro-perly understood, points the same way. 
The real question at issue in that case was remote from the pre- 
sent. It ivas whether sums received by G-ermau bankers on be- 
half of the appellant during the war were in fact to be regarded 
as received by him. That was the actual point in the case, I 
ought to have mentioned also, to make my references to the 
cases complete, Howleg's Case, which was much relied on by the 
Solicitor-G-eneral. But, as far as I can see, it does not really 
support his view, because it is clear, when that ease is investi- 
gated that there the income had actually been received. 

I do not propose to say any more about the cases. It appears 
to me clear, both as a matter of construction and on authority, 
that as the law stood before 1927 this claim by the Crown to 
assess income which had not been received, and which — I use 
the word purposely — may never be received, must fail. But it 
is said that as a result of Section 89, sub-Section 2 of the Finance 
Act, 1927, a change in the law has been effected. I do not, ot 
course, forget the principle laid down in G-reenwood v. Smith £ 
Co., and many other cases too, that where there is to be an ex- 
tension of the area of charge one ought to look for clear words 
to do it, and one ought, privia facie, to find any extension of the 
area of charge in amendment of the Schedules, which after all 
are the charging sections of the Act, not forgetting nevertheless 
that my duty is to construe the section. 

Now the general object of Section 39 is perfectly clear. It 
is a section which is inserted with reference to the substitution 
of surtax, and there are a number of consequential provisions 
necessary, and this is one of them. 
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The first part of Section 39 gets rid of a confusion which 
had caused much trouble, due to the provisions of Rule 19, 
which in effect said that on payment of certain sums one had to 
deduct tax at the rate applicable to the period over which the sums 
had accrued due. The result, of course, was that a great number 
of people had to do a troublesome and rather difficult sum, because 
they might have one rate at one period and another at another, 
and that difficulty was dealt with by the first sub-Seotion. But 
the second sub-section was the one relied on by the Solicitor- 
General. It is this. [His Lordship read it, and continued :] Now 
the suggestion of the Crown appears to be that this sub-section has 
effected a startling change in the law, and that it has brought into 
the area of assessment sums which had not been received, which 
never may be, or as far as I can see never will be received. I do 
not think that that is the effect of the section at all. It is clear 
that the subsequent words of the sub-section are all governed by 
the words “ any income.” After all, a surtax is leviable upon the 
total incoTTie of the taxpayer, and I think that before this sub- 
section operates one nmst predicate income and one must predicate 
deduction, and you cannot deduct if there is nothing from which 
to deduct. I think the essential condition of the application of the 
section is that there should be income. There should be income 
going out by the person paying it, and coming in to the person 
receiving it, and there should then be deduction from that 
income. I think that is postulated by the section, and that the 
scheme now in operation is this : Suppose that you have 
interest due, as in this case, on a loan ; if the thing goes through 
in the ordinary way, and the interest is paid, there is no difficulty 
at all ; the tax is deducted at the appropriate rate and the income 
is brought in as part of the income of the recipient. That is 
what happend during the earher years in the case of this loan 
by the appellant. But now suppose that, by reason of the 
difficulties of the debtor, interest is not paid, there is then, in 
my opinion, no income. There is nothing to assess. There is 
nothing from which to deduct, looking at it in one way, and 
there is nothing to assess, looking at it from the point of view of 
the recipient. If, unfortunately, the loan is irrecoverable, and 
if the debtors are never in a position to pay any more, so that it 
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becomes a dead loss to the appellant, then he will not be liable 
to any further assessment in respeot of it. But now suppose 
that three years hence the debtors happily become prosperous 
again and, China clay beginning to pay in Cornwall, they are in 
a position to pay up, and do pay up, say, in 1936, the interest for 
that year and also the interest for the five preceding years. Then, 
as it seems to me, an additional assessuient can properly be made 
upon the appellant, and though made in 1936 the payments will 
be referred to each of the years in which they were receivable, 
and the taxpayer will be liable to assessment in respect of each 
of those years. That, as I read it, is the result of this section. 

I have thought it right to make these observations because 
the matter has been a good deal discussed ; but it is really 
sufficient for the decision of the present case that I should say 
that, in my opinion, there is nothing in Section 39, sub-Section 2, 
which induces me to think that a startling change in the law was 
effected by it, or that, as a result of it, a person is liable to an 
assessment of surtax in respect of income which he has not 
received, and indeed may never receive. Of course if that were 
enacted by clear words one would give effect to it, but I do not 
so construe the words which have been used. The result is 
that, in my opinion, on the facts as they are stated the appeal 
succeeds and must be allowed. 

Appeal allowed. 

Solicitors — Torr £ Qo., for the appellant ; Solicitor for 
Inland Bevenue, for the Crown. 


[End op Vol. II.] 
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